September 1, 1993

Bob Bergman

Century 21

521 Spring Street

Paso Robles, CA  93446

Re:  
Your Request for Advice

Our File No. A‑93‑297

Dear Mr. Bergman:

This is in response to your request for advice regarding your duties as a member of the Templeton Community Services District (the “TCSD”) under the conflict‑of‑interest provisions of the Political Reform Act (the “Act”).

QUESTION

Do you have an economic interest in Templeton National Bank if, in your capacity as a real estate broker, you list for sale property owned by Templeton National Bank?

CONCLUSION

You will have an economic interest in Templeton National Bank once the property is in escrow.  Under such circumstances, you may not make, participate in the making or use your official position to influence any governmental decision before you which may have a material financial effect on Templeton National Bank.

FACTS

In addition to being a member of the TCSD, you are also a real estate broker with Century 21.  Recently, Templeton National Bank (“Templeton”) acquired a piece of property through foreclosure at a trustee's sale.  The bank has asked you to list the property for sale.  The TCSD maintains its general banking business, including payroll services, with Templeton.  You do not personally have an account with Templeton.

ANALYSIS

Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  

An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more. 

* * *

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

Section 87103(a) and (c)

Emphasis added

As used above, “investment” includes any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official.  (Section 82034.)  You indicated that you are the co‑owner of Century 21 ‑ Home & Land Realtors in Paso Robles.  We are assuming you have a $1,000 interest in Century 21.  Accordingly, you have an investment in a business entity as used in Section 87103(a).

“Income” includes a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, or gift.  Income also includes a pro rata share of any income of any business entity or trust in which the official owns, directly, indirectly, or beneficially, a ten percent interest or greater.  (Section 82030.)  In addition to having an economic interest in income you receive individually, you also have an economic interest in the income to Century 21.

In real estate transactions, the sources of income to a real estate broker are:

(A)  The person the broker represents in the transaction;

(B)  If the broker receives a commission from a transaction conducted by an agent working under the broker's auspices, the person represented by the agent;

(C)  Any brokerage business entity through which the broker conducts business; and

(D)  Any person who receives a finder's fee or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.

(Regulation 18704.3(c)(2).)

Also in real estate transactions, income from the sources listed above is attributable to you once it is “promised.”  Income is promised once a sale is pending on the property, i.e., the property is in escrow.
  (Felts Advice Letter, No. A‑85‑130.)  A third party, the purchaser, is needed to complete a real estate transaction.  Templeton will not be a source of income to you until the sale is pending.

Once a sale on the property is pending, Templeton, as well as the parties to the transaction identified in Regulation 18704.3(c)(2) above, will be a source of income to you if the commission income you receive from the transaction is $250 or more.  When that occurs, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable
 material financial effect, distinguishable from the effect on the public generally, on your business entity or on any source of income.
 

Material Financial Effect
To determine when a decision will have a material financial effect on an economic interest, you refer to Commission regulations for guidance.  Regulation 18702.1 provides that the effect of a decision will be material on any source of income or business entity, if the entity or source is directly involved in the decision.

A person or entity is directly involved in a decision before your agency when that person or entity, either personally or by an agent:

(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.

(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.

(Regulation 18702.1(b).)

When the business entity or source of income is indirectly involved in the decision, Commission Regulation 18702.2, establishes monetary thresholds to determine when the decision will have a material financial effect on the entity or source of income.  For small business entities, Regulation 18702.2 provides that a decision will have a material financial effect on an entity if:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.

(Regulation 18702.2(g).)

For example, if a decision before TCSD was to move its accounts and payroll services to another bank, such a decision may have an effect on the amount of interest or earnings Templeton receives.  If that decision affects Templeton's expenses by $2,500 in a fiscal year, such a decision would have a material financial effect on Templeton and you would not be permitted to participate in the decision.  

Larger monetary thresholds apply to much larger entities.   In our telephone conversation, you indicated that Templeton is a relatively small local bank and is not traded on the New York Stock Exchange.  After you have determined the fiscal size of Templeton, you apply the appropriate standard from the regulation to determine when a decision will have a material financial effect on Templeton.

In your letter you also asked if a member of the public could accuse the bank of listing its property with you as a way to repay you for the business done with TCSD.  You will recall in our telephone conversation I indicated that this is not an issue under the Political Reform Act.

I hope this letter has been helpful to you.  If you have additional questions or concerns, please feel free to contact the Commission's Legal Division at (9l6) 322‑5901.

Sincerely,

Wayne Ordos

Executive Director

By:  Jeanette E. Turvill

Political Reform Consultant

Legal Division
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Enclosure

�  Government Code Sections 81000-91015.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations Section 18000 et seq.  All references to regulations are to Title 2, Division 6 of the California Code of Regulations.


�  We have previously held that “multiple listings” also constitute “promised income” regardless of whether a sale on any one property was pending.  However, upon reconsideration, it appears that holding a multiple listing does not provide any greater assurance of receiving income.  This reconsideration supersedes advice given previously in the Felts Advice Letter, No. A-85-130 and Remelmeyer Advice Letter, No. A-81-510.


�  Whether the financial consequences of a decision are reasonably foresseable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


�  Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly, or beneficially, a 10-percent interest or greater.





