SUPERSEDED BY 1998 AMENDMENTS TO REGULATION 18530
(PREVIOUSLY SUPERSEDED IN PART BY 18215 (c)(1))
September 8, 1993

Jonathan P. Lowell

City Attorney

City of San Bruno

567 El Camino Real

San Bruno, CA  94066

Re:  Your Request for Advice

Our File No. A‑93‑300

Dear Mr. Lowell:

This letter is in response to your request for advice regarding the use of a city‑owned cable television channel for political purposes under the provisions of the Political Reform Act (the "Act").  Our advice is limited to the provisions of the Act.  Other provisions of law which may apply to your facts, such as Penal Code Section 424 which deals with the misuse of public moneys, are outside the jurisdiction of the Commission.  We suggest that you consult with the Office of the Attorney General regarding other provisions of law which may be applicable to your inquiry.

QUESTION

Under the provisions of the Act, is it permissible for the  City of San Bruno to use its cable television channel to conduct a "Candidates' Night" program where all candidates are afforded equal access?

CONCLUSION

Under the provisions of the Act, the City of San Bruno may use its cable television channel to conduct a "Candidates' Night" program where all candidates are afforded equal access, provided the city does not use public moneys to advocate or promote the election of a particular candidate.

FACTS

The City of San Bruno owns and operates its own cable television system.  The city council meetings are broadcast live over the cable television system on a regular basis and rebroadcast Thursday afternoons in accordance with a cable television use policy adopted by the city council.  The system is managed by the cable television director who reports to the city manager.  The city council approves the policies related to the system as well as the budget for the system and the rates charged to subscribers.

The City of San Bruno will hold elections in November of 1993 to elect two councilmembers, the mayor, and the city clerk.  There are several candidates for each council position, including the current incumbents.  It has been proposed that the system broadcast a "Candidates' Night" program following one of the city council meetings.  The program would last approximately half an hour.  The purpose for the program is to provide all candidates an opportunity to introduce themselves and to speak on any topic that they choose for a three‑minute period.  The mayor would chair the portion of the "Candidates' Night" session during which city council candidates are introduced and give their speeches.  However, the mayor would step down during the period where the candidates for mayor would speak. 

ANALYSIS

The Act provides that no public officer shall expend and no candidate shall accept any public moneys for the purpose of seeking elective office.  (Section 85300.)  All moneys held by the City of San Bruno are public moneys, including any funds used for the operation of the cable channel.  Pursuant to the provisions of Section 85300, these funds may not be used for the purpose of seeking elective office.  

Prior to the enactment of Proposition 73, the Commission was never confronted directly with the issue of when payments are made for the "purpose of seeking elective office."  The Commission had, however, dealt with issues concerning disclosure of campaign expenditures.  

Under the Act, a disclosable campaign expenditure is defined as a "payment made for political purposes."  (Regulation 18225.)

Regulation 18420 addresses the issue of whether payments by a government agency might be campaign expenditures.  If a payment is determined to be a campaign expenditure, the Act requires the disclosure of the payment by the beneficiary of the payment or by the local government agency that has made the payment.

Regulation 18420 provides in pertinent part:

(b)  The payment by a state or local government agency of the salary or expenses of its employees or agents is an expenditure or contribution only if the salary or expenses are for campaign activities and meet the requirements of 2 Cal. Adm. Code Section 18423.  For purposes of this subsection, "campaign activities" shall include, but are not limited to, the following:

(1)  Arranging or coordinating a campaign‑related event;

(2)  Acting in the capacity of the campaign manager or coordinator;

(3)  Soliciting, receiving or acknowledging campaign contributions or arranging for the raising of contributions;

(4)  Developing, writing or distributing campaign literature or making arrangements for campaign literature;

(5)  Arranging for the development, production or distribution of campaign literature;

(6)  Preparing television, radio or newspaper campaign advertisements;

(7)  Arranging for the development, production, publishing or broadcast of campaign advertisements;

(8)  Establishing liaison with or coordinating activities of campaign volunteers;

(9)  Preparing campaign budgets;

(10)  Preparing campaign statements; and

(11)  Participating in partisan get out the vote drives.

Regulation 18420(b), emphasis added.

In light of the existing authority, we have interpreted Section 85300 to prohibit the use of public moneys to advocate or promote a candidate's election to public office, as defined in Regulation 18420.  (Calhoun Advice Letter, No. A‑90‑047; Owen Advice Letter, No. A‑91‑571.)  Thus, if candidates or committees are provided with unequal access to the channel, a contribution may have been made to the benefited candidate or committee.  (Brennan Advice Letter, No. A‑86‑266; Morten Advice Letter,

No. A‑88‑293.) 

However, we have advised that providing equal access to candidates and ballot measure committees by television or radio broadcasters is not considered to be a contribution to the candidate or ballot measure committee.  (Laruccia Advice Letter, No. I‑89‑137.)

This approach is consistent with the approach taken by the courts concerning use of public funds in election campaigns.  The courts have distinguished between the appropriate use of public funds to give the public a balanced informational presentation of issues surrounding an election campaign, and the unlawful use of public funds by a government agency to take sides in an election campaign.  (Stanson v. Mott (1976) 17 Cal.3d 206; League of Women Voters v. Countrywide Crim. Justice Coordination Com. (1988) 203 Cal.App.3d 529.)

You have stated that the city would like to conduct a program following one of the city council meetings making available its cable television channel to all candidates for the November 1993 election.  The purpose for conducting the program is to allow all candidates an opportunity to introduce themselves and to speak on any topic that they choose for a three‑minute period. 

We do not believe that such access falls within those activities listed in Regulation 18420 or are otherwise within the prohibition of Section 85300.  Thus, the use of public funds in the production of these programs does not violate the provisions of Section 85300 so long as all candidates are afforded equal access to the channel and no public moneys are used to advocate or promote the election of a particular candidate.  Thus, none of the incumbent elected officials should chair the portion of the meeting related to the "Candidates' Night" program to ensure equal access to the public forum is provided to all candidates. 

We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322‑5901.\

Sincerely,

Wayne Ordos

Executive Director

By:  Luisa Menchaca

Counsel, Legal Division

