





December 23, 1993

Peter Bagatelos

BAGATELOS & FADEM

601 California Street

Suite 1801

San Francisco, CA 94108







Re:
Your Request for Advice








Our File Nos. A-93-309/A-93-441

Dear Mr. Bagatelos:


You have requested confirmation of telephone advice provided to you pursuant to the provisions of the Political Reform Act (the "Act").   The advice was requested on behalf of San Francisco Supervisor Angela Alioto concerning her proposed trip to China.

This letter confirms the oral advice I gave Marc Provissiero and summarizes the three telephone conversations we had subsequent to the receipt of your initial letter of August 10, 1993.  In addition, this letter shall serve as a reply to your most recent written request for advice, our file number A-93-441.  


This letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  While you did provide this office with supplemental information and argument as to why Supervisor Alioto should be permitted to use her campaign funds to pay the travel expenses of Mr. Mitch Fine so that he could accompany her on the trip to China, at no time did you provide us with an itinerary or a proposed schedule of activities for Supervisor Alioto or any of her entourage.  Therefore, our reply to your questions concerning gifts and use of campaign funds is necessarily limited.

QUESTIONS


1.  May Angela Alioto accept the Chengdu Province Government's offer to pay for the travel and related costs of Angela Alioto and four persons designated by her?


2.  How should such payments be reported by Supervisor Alioto, by her staff, by other city employees, and by other members of the San Francisco community?


Original 3.  Can Angela Alioto's officeholder account be used to pay for any portion of the expenses of this trip for (a) Angela Alioto, (b) members of her household who live with her, (c) the head of the San Francisco Zoo, (d) members of the press, (e) members of the business community, (f) members of the San Francisco Zoological Society, a nonprofit organization organized to help support the Zoo, (g) Angela Alioto's press secretary (campaign staff), and (h) her other friends and supporters?


Revised 3.  May Angela Alioto use campaign funds in her officeholder account to pay for any portion of the expenses of this trip for (a) Angela Alioto, (b) her mother (who lives with her), (c) Mr. Hal Markowitz (Director of Research at the San Francisco Zoo), (d) Marc Provissiero (her campaign staff press secretary), (e) Mr. Francisco Hsieh (her liason to the Asian community), and (f) Mr. Mitch Fine (her legal and political advisor)?

CONCLUSIONS


1.  Supervisor Alioto may accept the Chengdu Province Government's offer to pay for her travel, including actual transportation and related lodging and subsistence during her trip to China.  The payment of these travel expenses on her behalf are not subject to the statutory $1,000 gift limit of the Act.  Moreover, Supervisor Alioto may accept the Chengdu Province Government's offer to pay for the travel expenses of four persons designated by her to accompany her on the trip to China.  However, these payments will be subject to the $1,000 gift limit. 


2.  Regardless of whether a gift is subject to the $1,000 limit or exempt from the limit, absent an express exception to the definition of "gift" in Section 82028, the receipt of free transportation, lodging, and reasonable subsistence would be disclosable on Supervisor Alioto's annual Statement of Economic Interests.  The donor is the Chengdu Province Government.


Likewise, any of the four persons who are designated by Supervisor Alioto to receive free transportation, lodging, and reasonable subsistence within China would disclose these gifts on their annual Statement of Economic Interests, if they are public officials under the Act.  The donor is Angela Alioto.


3.  Supervisor Alioto may use campaign funds to pay for her own transportation expenses to China as well as for the transportation expenses to China of her mother, Marc Provissiero, Hal Markowitz, Francisco Hsieh and Mitch Fine.  However, she may not use campaign funds to pay for all of their expenses, but only for those expenses that are directly related to a political, legislative, or governmental purpose.

FACTS

Facts Provided In Initial Letter Of August 10, 1993


The Government of Chengdu Province in China has invited Angela Alioto to attend the Panda Festival in Chengdu.  The festival is from September 24 to September 28, 1993, and the total time period of the proposed trip is nine days.  The Chengdu Province Government has offered to pay for all expenses, including domestic transportation from the arriving city to Chengdu, round trip tickets, and nine days of hotel, food, and transportation for Supervisor Alioto and four additional people to be designated by her.  They have not offered to pay for the airfare from the United States to China and return.  Angela Alioto is planning on taking an entourage of 15-30 people, consisting of herself, her mother and son, both who live with her, Marc Provissiero, her press secretary and campaign fundraiser, a public relations person associated with the Asian community, approximately six Chinese businessmen from San Francisco, two or three press representatives from San Francisco, San Francisco Zoological Society members, an employee of the San Francisco Zoo, and other supporters of Angela Alioto.


Angela Alioto currently maintains an officeholder account for her current term of office from which she pays expenses associated with holding office.


Angela Alioto previously introduced proposals to attempt to secure rare Chinese Pandas for the San Francisco Zoo.  In response to her communications with representatives of the Chengdu Province Government, she has been invited to China to explore the possibility of obtaining such Panda bears.  It is also contemplated that, as part of her trip, she will explore some type of formal relationship between San Francisco and the Chengdu Province, such as a friendship or a sister city, as well as the possibility of developing trade opportunities between the two jurisdictions.

Facts Provided In Supplemental Letter Of September 14, 1993


Dr. Hal Markowitz is the Director of Research at the San Francisco Zoo.  He is a city/county employee.


Mr. Francisco Hsieh is a member of the Chinese Chamber of Commerce.  He is a fundraiser for Supervisor Alioto and acts as her liaison to the Asian community.  He is familiar with Chinese languages and protocols.


Mr. Mitch Fine is an attorney.  He is the treasurer and finance director of one of Angela Alioto's committees, Alioto for Mayor 1991.  He is a former chairperson of the budget committee of the Democratic Party and has strong political ties to prominent Democrats.  He is a key political adviser to Supervisor Alioto.

Facts Provided In Second Supplemental Letter Of September 17, 1993


The purpose of the trip includes developing stronger political ties between the City and County of San Francisco and the Chinese governments, encouraging business and trade connections that would benefit San Francisco, and promoting and developing communications consistent with the interests of, and which would benefit, the City and County of San Francisco.  While the issue of Panda bears has taken prominence as a primary reason for the trip, there are definitely other principal purposes for the trip, including the trade and political components.


Mitch Fine is an attorney, a businessman, and a financial and political consultant to Supervisor Alioto.  Supervisor Alioto's officeholder account intends to retain Mr. Fine to act as Supervisor Alioto's legal and political advisor on the trip to China.  In this connection, campaign funds will be used to remunerate Mr. Fine for his legal services as well as to pay him for his travel expenses to China.  For example, a principal issue will be negotiations as to terms of an agreement for delivery of Panda bears to the San Francisco Zoo.  Mr. Fine will assist in those discussions and negotiations and advise Supervisor Alioto as to applicable legal considerations.


One of the subissues related to the Panda bears is that the Secretary of the Interior, Bruce Babbitt, recently issued a directive that zoos in the United States would lose their accreditation if they were to receive Panda bears from China.  Apparently, there is concern that the sale of Panda bears by the Chinese governments is resulting in the proceeds not being used to promote Panda bear preservation, but rather to benefit certain private or individual interests.  Given Mr. Fine's connections with the Democratic Party, he could learn about the legal issues affecting Panda bear delivery at the China end of the trip and then meet and communicate with Mr. Babbitt and his staff, so that he could assist Supervisor Alioto in formulating an agreement that would satisfy everyone's interests.


Mr. Fine serves as a member of, and financial expert to, the Lead Hazard Reduction Committee, an advisory committee established by the San Francisco Board of Supervisors.  Lead poisoning is caused by most paints and there are very few alternative non-toxic paint products available in the United States.  Mr. Fine states that there are resins located in China, not available in the United States, which may lead to the development of non-toxic natural based paints.  As part of his trip, Mr. Fine would meet with experts in China regarding those alternative products and issue a report upon his return to the advisory committee.  Supervisor Alioto had a strong role in establishing this committee.


Supervisor Alioto has a continuing, long-term relationship with Mr. Fine.  He will serve as her legal and political advisor for all political matters that may affect her status as an officeholder and candidate during the trip.  For example, he will advise her on the legally permissible use of campaign funds under the Political Reform Act.

Followup Letter Of November 12, 1993 (Our File No. 93-441)


Supervisor Alioto was given five tickets for travel within China for herself and her entourage.  Supervisor Alioto offered one of the tickets to Mitch Fine to act in the capacity of a legal and financial advisor for the trip.  He was, in fact, retained for that purpose.  Mr. Fine is an attorney and a businessman in San Francisco.  He is familiar with the Chinese language and culture.  He has also served as treasurer of Angela Alioto's mayoral committee, as a finance director for her various committees, and a close legal advisor to her on campaign, elections, and officeholder matters.


The Alioto delegation's first destination was Shanghai, the sister city of San Francisco, where their goal was to explore trade opportunities, specifically within Shanghai's "Pudong New Area" and subarea Jingiao Export Processing Zone.  In 1992, United States' contracts for the area totalled $1.6 billion.  Mr. Fine assisted in arranging top level meetings between Supervisor Alioto and the Director of the Foreign Economy Commission, Lhang Yi Ru, and the Deputy Chief of the District People's Government, Shen Min He.  


On their second day in Shanghai, a letter of intent was signed between Charles Condy, CEO of Proven Alternatives (located in San Francisco) and also a member of Supervisor Alioto's delegation, and the District Government to explore natural gas development.  Mr. Fine was present during these meetings.  He advised Supervisor Alioto on the political and economic structure of Pudong and on the approval procedures concerning overseas funded ventures in the Pudong New Area.


Their next destination was Beijing, where one of their purposes was to explore and develop the possibility of bringing a Panda from a Chinese Zoo to San Francisco and to work with the Chinese to encourage the protection of Panda wildlife conservation areas.  


There are complex issues surrounding the import of Pandas to the United States.  First, Secretary of the Interior, Bruce Babbitt, has forbidden any such importation.  Second, negotiations with the Government of China have to be conducted in a multi-tiered manner; application must be submitted to the Central Government in Beijing for approval and to the regional government in Chengdu for implementation.  The United States must be assured that any Panda importation is clearly tied to a wildlife conservation program in Si Chuan.


One member of the Alioto delegation, Hal Markowitz, was key to this process.  Mr. Markowitz, the Director of Research at the San Francisco Zoo, and Mr. Fine worked out a program that merged all concerns so that Supervisor Alioto could discuss and work through the various obstacles in her presentations to the Central Committee in Beijing and to the mayor of Chengdu.


The highlight of the trip occurred in Chengdu, the final destination of their trip.  On the eve of the International Panda Festival, Mayor Ynkui Huang entered into a covenant with Supervisor Alioto that San Francisco would receive the highest priority in obtaining a Panda once the United States Government and the Chinese Central Committee had worked out the terms of such an arrangement.  Mr. Fine helped formulate the details of the covenant.  


Various other meetings occurred during the trip involving economic and political issues.  Mr. Fine advised Supervisor Alioto regarding each of the issues that were raised during those meetings.

ANALYSIS

Question 1:  May Supervisor Angela Alioto accept the Chengdu Province Government's offer to pay for the travel and related costs of Angela Alioto and four persons designated by her?  


The Act imposes different obligations on public officials regarding the receipt of gifts.  First, Section 89501 provides a gift limit for local elected officials.  Second, the Act requires that every public official disclose all his or her economic interests that could foreseeably be financially affected by the exercise of the official's duties.  (Sections 81002(c), 87207, 87302.)  Third, Section 87100 requires that public officials disqualify themselves from any governmental decision that will have a foreseeable and material financial effect on a donor of (or any intermediary or agent for a donor of) gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).


As we discussed in our telephone conversation, the Act now provides a gift limit for local elected officials.  Section 89501 provides:


No local elected officeholder shall accept any honoraria for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering, or any gifts, from any single source, which is in excess of one thousand dollars ($1,000), in any calendar year, except reimbursement for actual travel expenses and reasonable subsistence in connection therewith.

