





January 27, 1994

Carl Waggoner

Law Offices of Kroll, 

  Loeffler & Waggoner

611 Thirteen Street

Post Office Box 3489

Modesto, CA 95353-3489







Re:
Your Request for Advice








Our File No. A-93-311

Dear Mr. Waggoner:


This is in response to your letter requesting advice on behalf of Stephen McKee, Lathrop City Councilmember, regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act") and is a follow-up to an earlier request for advice, Waggoner Advice Letter, No. I-90-529.


In 1991, in response to your prior written request for advice referenced above, we advised you that Mayor McKee could not participate in any city decision which would have a material financial effect on Verner Construction or its owners, John T. and Kathleen Verner.  This was because Mayor McKee and his father had entered into an option to purchase agreement with the Verners in 1988 and as a result of that agreement he and his father had received payments from the Verners.  Specifically, upon execution of the agreement in 1988, Councilmember McKee and his father received $40,000; in March 1990, they received an additional $25,000.  


Under all the facts, including the terms and conditions of the contract and various addendums between the parties, the Commission was of the opinion that reasonable grounds existed for the expectation of receiving income from the Verners in the future.  Thus, John and Kathleen Verner and Verner Construction were considered sources of promised income to Mayor McKee.  (Waggoner Advice Letter, supra.)


In your recent letter, you inform us that Mr. Verner has now terminated in writing his right to exercise the option to purchase Councilmember McKee's property under the Joint Venture Agreement signed in June 1988.  Specifically, the notice of termination provides that Councilmember McKee is released from all conditions of the contract and that all moneys released as of June 8, 1993, are forfeited.  


Pursuant to Section 87103(c), a public official may not participate in a governmental decision that will have a material financial effect on a source of income for 12 months after the receipt of income.  The question you raise now is whether Councilmember McKee is required to wait an additional 12 months after the termination of the option agreement before he may participate in a decision that will have a material financial effect on Verner Construction or its owners, John and Kathleen Verner.


If the assumptions contained in footnote 3 herein are accurate, and assuming the written notice of termination does in fact contractually extinguish the Verners' rights and obligations to purchase Councilmember McKee's and his father's property so that the Verners do not have an interest in the McKees' real property, then Councilmember McKee would no longer have a reasonable expectation of future income or "promised income" from that source.  Accordingly, Councilmember McKee would no longer be required to disqualify himself from city decisions where his only financial interest in the decision is Verner Construction or John or Kathleen Verner.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\







Sincerely,







Steven G. Churchwell







General Counsel







By:
Deanne Stone







Senior Commission Counsel
