




September 16, 1993

Clyde Prince

El Cajon Chamber of Commerce

109 Rea Avenue

El Cajon, California  92020






Re:  Your Request for Informal Assistance


Our File No. I-93-318

Dear Mr. Prince:


This is in response to your letter requesting assistance on behalf of Councilmember Walter E. (Bob) McClellan regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request seeks general guidance with respect to potential conflicts of interest, we are treating your request as one for informal 

assistance.  

QUESTION


What are Councilmember McClellan's obligations to know whether any of the clients of his car dealership will be affected by city decisions?

CONCLUSION


An official engaged in a business is not ordinarily required to take affirmative steps to familiarize himself or herself with the identities of all sources of income to a business, nor to consult his or her sources of income to determine whether a decision will affect them.  However, Councilmember McClellan will be deemed to "know or have reason to know" that a decision will affect one of his sources of income whenever a reasonable person, under the same circumstances, would be likely to know the identity of the source of income, and would be aware of the decision's probable impact on the economic interest.  

FACTS


Councilmember McClellan owns 98 percent of a car dealership in the City of El Cajon.  His customers may appear before him in his official capacity as councilmember.


Before each city council meeting, Councilmember McClellan has the El Cajon City Attorney and his staff review all his customer records to determine if anyone who has a matter before the council (or anyone within 300 feet) has made purchases of $250 during the preceding 12 months.  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official "knows or has reasons to know" the official has a financial interest.  As a member of the El Cajon City Council,

Mr. McClellan is a "public official" as defined in the Act.  (Section 82048.)  Thus, he may not use his official position to make or participate in making a governmental decision in which he knows or has reason to know he has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(c).


According to Section 87103(c), any person or business that has made any payments to Councilmember McClellan or his business is a source of income to him.  If, in the aggregate, the payments totalled $250 or more in the past 12 months, the source is a potentially disqualifying financial interest for the purposes of Section 87103.  


In your letter, you ask that we assume that Councilmember McClellan has fully disclosed all customers of his business who have done more than $10,000 business with him in the preceding year and that he disqualifies himself when he knows of the interest of a customer doing business with him of $255.10 or more during the previous year. 


Please note that "income" under the Act includes a payment received, including any rendering of money.  (Section 82030; Section 82044.)  Thus, a disqualifying interest may exist where the income received by the official, or the official's business, aggregates $250 or more.  (Section 87103(c).  Furthermore, although Councilmember McClellan is only required to disclose sources of income to his business of $10,000 or more pursuant to Section 87207, there may still be a disqualifying interest under the Act once the $250 threshold is met.  (Levy Advice Letter, No. A-87-222; Cook Advice Letter, No. A-89-401.)

Knowledge of a Potential Conflict


An official knows that he or she has a financial interest in a decision if the official actually knows that it is reasonably foreseeable that a decision will materially affect a source of income.  The specific question you pose is whether there is a particular method to avoid participation in decisions in which a source of income might be involved. 


An official engaged in a business is not ordinarily required to take affirmative steps to familiarize himself or herself with the identities of all sources of income to the business, nor to consult his or her sources of income to determine whether a decision will affect them.  (Price Advice Letter, supra; Smoley Advice Letter No. I-89-467.)  For example, we have advised that a public official who has an ownership interest in a retail department store is not required to know the identity of all the store's customers.  (Levy Advice Letter, supra.)


As a general rule, an official "has reason to know" that a decision will affect a source of income whenever a reasonable person, under the same circumstances, would be likely to:  1) know the identity of the source of income and 2) be aware of the decision's probable impact on the source. 


If Councilmember McClellan knows that a person or entity who is a source of income of $250 or more will be affected by a decision, he must then determine if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the source of income.  For example, the councilmember would have reason to know of a conflict of interest where the city's materials include the name of a source of income, or, if a client owns property near property subject to a city decision, and this ownership is known to the councilmember or is well publicized.  (Schenck Advice Letter, I-93-318.) 


You specifically ask in your letter whether the councilmember  must actively search the tax assessor's records and his customers' records for residences of customers that he otherwise is unaware of as a part of deciding whether to disqualify himself on a particular matter.



The Act does not provide a specific method for making a determination as to whether a source of income might be involved in a decision.  The facts you have provided indicate that before each city council meeting, Councilmember McClellan has the El Cajon City Attorney and his staff review all his customer records to determine if anyone who has a matter before the council (or anyone within 300 feet) has made purchases of $250 during the preceding 12 months.


The approach used appears reasonable and reflects the councilmember's good faith effort to comply with the disqualification requirements of the Act.  The procedure outlined in your facts would appear to allow Mr. McClellan to review materials and to conduct a level of review which would be conducted by a reasonable person.  The search of tax assessor's records may, in addition, assist the councilmember in complying with the Act.  However, in order to comply with the Act's disqualification requirements, it does not appear necessary to search the tax records.  Ultimately, whether the official "has reason to know" of a conflict which is revealed in the materials will depend on the facts of each particular circumstance.

Materiality and "Public Generally" Exception


The foreseeable effect on a source of income must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.


Pursuant to our materiality regulations, a determination by an official as to whether he or she must disqualify himself or herself from a particular decision where a client's real property may be affected depends on whether the official or the official's interest is directly or indirectly affected by the decision, not necessarily whether the client lives within a specified number of feet of the property being affected.  For example, where a source of income is directly before the city, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter,

No. A-89-177.)


Where the source of income is not directly before the city, but may be indirectly affected, Regulations 18702.2 and 18702.6 apply.  For example, with respect to business clients of

Mr. McClellan's car dealership, Regulation 18702.2 (copy enclosed) is used to determine whether the indirect effect on a business entity is material.  If the source of income is an individual who may be indirectly affected, Regulation 18702.6 applies (copy enclosed).


Even if an official determines that he or she has a financial interest that will be financially affected by the decision, he or she may still participate if the effect on his or her interests is not distinguishable from the effect on the public generally.  (Regulation 18703, copy enclosed.)


Should you have any further questions regarding this matter please feel free to contact me at (916) 322-5901.






Sincerely,






Steven G. Churchwell

General Counsel

By:
Luisa Menchaca


Counsel, Legal Division

Enclosures

