

September 29, 1993

Carolyn Confer

Assistant City Attorney

City of Riverside

3900 Main Street

Riverside, CA  92522

John A. Boyd

Thompson & Colegate

P.O. Box 1299

Riverside, CA  92592



Re:  Your Requests for Assistance




Our File No. I-93-328 and




I-93-333

Dear Ms. Confer and Mr. Boyd:


This letter is in response to your requests for informal assistance on behalf of City Councilmember Joy Defenbaugh under the conflict-of-interest provisions of the Political Reform Act (the "Act"). Since you are seeking general assistance and not inquiring about a specific decision, your letters are considered a request for informal assistance.

QUESTION


May councilmember Defenbaugh participate in city council decisions that affect clients of her employer, Thompson and Colegate?

CONCLUSION


Councilmember Defenbaugh does not have an economic interest in the clients of her employer.  However, she may not participate in governmental decisions which will have an indirect material financial effect on Thompson and Colegate.

FACTS


Riverside City Councilmember Joy Defenbaugh has been employed by the law firm of Thompson and Colegate as a temporary part-time legal secretary since August of 1993.  She works approximately 20 to 25 hours per week "floating" from desk to desk within the firm, depending upon vacation schedules, illness or other temporary needs.


Thompson and Colegate may, from time to time, represent clients who have business before the city council or who may be parties in lawsuits with the City of Riverside.  For example, you stated the law firm represents one of the largest road construction contractors in Southern California.  The contractor routinely bids on city, county and state projects.  The type of legal advice the office provides the contractor is review of contracts, corporate work, collection activities, defense of breach of contract actions and other type of general litigation.  Total revenue from this contractor to the law firm is less than $50,000 per year.


Additionally, the law firm represents a civil engineering firm that routinely processes plans for approval with the City of Riverside.  The fees generated from this client is less than $50,000 per year.  


Finally, the firm represents a judgment creditor of an individual who owns two refuse collection companies that contract with the City of Riverside.  The individual and his companies filed bankruptcy and the firm represents the creditor in the bankruptcy proceeding.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  



Section 87103(c) and (d)


Thompson and Colegate is an economic interest of Councilmember Defenbaugh because she is an employee of the firm. (Section 87103(d).)  In addition, presumably, the firm has been a source of income to her of more than $250 in the last 12 months.  (Section 87103(c).)  Thus, she is required to disqualify herself from any city council decision which will have a reasonably foreseeable material financial effect on the firm, distinguishable from the effect on the public generally.


However, as an employee with no ownership interest in the firm, the clients of the firm are not considered sources of income to Ms. Defenbaugh.  (Section 82030(a); Russel Advice letter, No. A-88-484.)

Material Financial Effect


A.  Economic Interests Directly Involved in a Decision


The Commission has adopted a series of regulations for determining whether the foreseeable financial effect of a decision will be material.  The standards differ depending on the nature of the decision before the official and the economic interest involved.  (Regulation 18702.)  If the economic interest is directly involved in the decision before the official's agency, Regulation 18702.1 provides that the effect of the decision is deemed to be material.


The firm is directly involved in a decision when the firm initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of the proceeding (Regulation 18702.1(b)) or when there is a nexus between the purpose for which an official receives income and a governmental decision.


A "nexus" exists if an official receives income in his or her private capacity to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  In other words, the official may not accomplish in his public capacity what he is paid to accomplish in his private capacity.  (Regulation 18702.1(d); Sprague Advice Letter, No. I-88-190; Chin Advice Letter, No. A-88-091.)


You stated in your letters that Ms. Defenbaugh is a legal secretary with the firm.  Generally, the "nexus" standard has been limited to a person who is paid in their private capacity to promote or advocate the policies or position of an individual or group.  Absent some other duties associated with Ms. Defenbaugh's position, her duties as a legal secretary appear to be clerical or ministerial.  Such positions do not typically require participation in decision-making or policy-making within the firm.  It does not appear that a nexus exists (Best Advice Letter No. A-81-032) and it does not appear that Ms. Defenbaugh's law firm employer would be directly before the city council.


B.  Economic Interests Indirectly Involved in a Decision


However, even where the firm is not directly before the city council, Ms. Defenbaugh must still disqualify herself if the firm will be materially affected indirectly by a decision of the council.  Whether the indirect effect of a decision on a business entity is material depends on the financial size of the firm.  


In your letters, you indicated that Thompson and Colegate meet the standard in Regulation 18702.2(e) which provides that for businesses which meet financial standards for listing on the New York Stock Exchange, that the test in subdivision (b) of the regulation may be applied.  A decision is material to a business entity under subdivision (b) if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $150,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $50,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $150,000 or more.




Regulation 18702.2(b)


Thus, if subdivision (e) is the appropriate standard, Councilmember Defenbaugh may not participate in a city council  decision that could foreseeably increase or decrease the gross revenues, assets or liabilities of the firm by $150,000 or more, or increase or decrease expenses by $50,000.


For example, with respect to each of the client relationships described earlier in this letter, if the decision before Councilmember Defenbaugh would generate income to the law firm from that client, she could not participate in the decision if it  the decision would increase gross revenues from that client by $150,000 or more for a fiscal year.


I trust this letter has addressed your concerns.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.





Sincerely,





By:
Jeanette E. Turvill

