




September 22, 1993

Denice E. Brue

Senior Deputy District Counsel

South Coast Air Quality

 Management District

21865 E. Copley Drive

Diamond Bar, CA  91765-4182






Re:
Your Request for Advice


Our File No. A-93-336

Dear Ms. Brue:


This is in response to your letter requesting advice regarding the responsibilities of Stephen Albright, a member of the South Coast Air Quality Management District, under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


Does Board Member Albright have a conflict of interest with respect to decisions regarding the RECLAIM program if his employer, a nonprofit corporation, publicly opposes the program?

CONCLUSION


So long as the program affects the public at large in substantially the same manner and will not have any unique effect on Board Member Albright's employer, he may participate in the decisions.

FACTS


The South Coast Air Quality Management District (the "board") is responsible for comprehensive air pollution control plans and programs in a region that encompasses the counties of Los Angeles, Orange and Riverside, and the non-desert portions of San Bernardino County.  The governing board will soon be considering a market incentive based emission control program known as the RECLAIM program (the "program").


Mr. Albright is employed by a nonprofit corporation, Inland Empire Economic Partnership ("Inland"), which is active in promoting economic development within a region in the board's jurisdiction.  Mr. Albright is the president and CEO of Inland and receives salary to advocate concepts designed to promote economic development to government, business groups, and the community at large, as well as coordinating conferences and programs such as telecommuting activities.  Inland is funded by means of membership dues, local governments, and income from contracts to hold conferences and to support telecommuting services.


It is your understanding that Inland may take a position on the program.  You stated that while Inland would not be directly regulated by the program, it may take a position on the program because its officers may believe that it may have an effect on economic development in the South Coast Air Basin.  

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  






Section 87103(c) and (d).


While Inland is not a "business entity" as defined in the Act, nonprofit corporations such as Inland can be considered sources of income.  You stated that Mr. Albright is a salaried employee.  Thus, Mr. Albright may not make, participate in making, or in any way use his official position to influence any decision that will have a reasonably foreseeable material financial effect on Inland.


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where the nonprofit corporation is directly  before the board, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)  Thus, he could not participate in or influence any decision in which the nonprofit corporation is directly involved.


In addition, Regulation 18702.1 also provides that an official's interests are deemed to be directly involved in a decision and disqualification is required where there is a "nexus" between the purpose for which an official receives income and a governmental decision.


A "nexus" exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.   In other words, the official may not accomplish in his public capacity what he is paid to accomplish in his private capacity.  (Regulation 18702.1(d).)


For example, in the Best Advice Letter, we stated:


[I]f a person is paid to promote or advocate the policies or positions of an individual or group, he or she may not then participate in a governmental decision which draws into consideration that policy or position.

* * *


The underlying rationale for the "nexus" test is that when a connection exists between a person's job and his or her role as a public official, there is a presumption that the value of the employee's services to the employer is based at least in part on the fact that the employee is a public official.  If an employee is being paid to do something similar to what she does as a public official, we presume that the employer is getting something of value from the situation.  There is an inherent appearance of conflict as well as an actual conflict when an official is being paid to promote or represent certain positions, on the one hand, and on the other, she is being called on to determine public policies and positions in the same area.


In the Scheidig Advice Letter, No. A-82-212, we advised that a mayor who was also a field liaison for a nonprofit corporation which advocated increased housing densities and increasing residential developments had a nexus in the following kinds of decisions:


1.  Housing decisions before the Concord City Council on which [the employer] has taken a particular position; or


2.  Housing decisions concerning matters on which [the employer] has a specific policy or position; or


3.  Housing decisions concerning matters on which [the employer] has a general policy that clearly implies a specific result on a decision.


According to your facts, Mr. Albright is employed by the Inland, a nonprofit corporation which is active in promoting economic development within a region in the board's jurisdiction.   Mr. Albright is a principal officer of Inland and receives salary to advocate concepts designed to promote economic development to government, business groups, and the community at large.


It is your understanding that Inland may take a position on the program.  While Inland is not subject to the program, the officers of the corporation believe that the program may have an effect on economic development in the South Coast Air Basin.  Consistent with the Best Advice Letter, and Scheidig Advice Letter, supra, Mr. Albright would be prohibited from voting on that matter.


However, in the Chin Advice Letter, No. A-88-091, we advised that even where the official had a nexus in a decision, the official could participate in those decisions if the financial effects on the nonprofit employer were negligible and the decision was one of general application.


In the Chin Advice Letter, we said:


In your letter, you state that MTC's decisions about transportation funding priorities directly affect only public agencies.  You also assert that these decisions have the same general effect on all private interests in MTC's jurisdiction and that there is no special financial effect on the Bay Area Council, which represents business interests in general.


Based on the fact that the MTC funding decisions will have widespread effects throughout the San Francisco Bay Area, and that the Bay Area Council represents a broad range of business interests, we conclude that the transportation funding decisions pending before MTC will not affect the Bay Area Council in a manner distinguishable from the effect on the public generally.


According to your facts, the decision in question is regarding the "RECLAIM" program, a market incentive based emission control program that will affect the public at large (like the decision discussed in the Chin Advice Letter).  You stated that Inland may not be financially affected by the decision.  Thus, assuming this is the case, Mr. Albright may participate in the decisions.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell   

General Counsel

