




October 5, 1993

A. Patrick Munoz

Rutan and Tucker

611 Anton Boulevard

Costa Mesa, California  92626-1998






Re:  Your Request for Advice







Our File No. A-93-338

Dear Mr. Munoz:  


This letter is in response to your request for advice regarding the duties and responsibilities of City of Canyon Lake 

Mayor Gene Bourbonnais, Mayor Pro Tem John Giardinelli, and Councilmembers Barry Riemer and Annabelle Bates under the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTION


May Mayor Gene Bourbonnais, Mayor Pro Tem John Giardinelli, and Councilmembers Barry Riemer and Annabelle Bates participate in city council decisions concerning the establishment of a city business license tax ordinance under the "public generally" exception where the officials own businesses within the jurisdiction?

CONCLUSION


The officials may participate in the city council decisions concerning the business license tax ordinance pursuant to the "public generally" exception of Regulation 18703 since the ordinance will be applied on a proportional basis on a significant segment of the jurisdiction.

FACTS


The City of Canyon Lake has a population of approximately 10,000.  The city's residential area is entirely within a gated community.  It is estimated that approximately 250 businesses exist within the gated residential area.  In addition, the city has a small commercial area comprised of 250 additional businesses.   


The city staff has prepared a business license tax ordinance for the city council to consider.  The proposed tax is based upon one percentage point of gross income and is applicable to 100 percent of the businesses of the city, unless a state statute provides for a specific statutory exclusion from the local ordinance.  Mayor Bourbonnais, Mayor Pro Tem Giardinelli, and Councilmembers Riemer and Bates own businesses in the city.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  




Section 87103(a) - (d).


Members of the city council are public officials.  (Section 82048.)  Accordingly, they may not make, participate in making, or attempt to use their official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on their economic interests.

 
Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is materially affected by a decision.  If the official's economic interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's economic interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.


Under the facts you have provided, it would appear that the officials' businesses will be indirectly affected by the decision.

For example, we have advised that where a decision concerns a business tax there is an indirect effect on the official's business, even where it affects rental property.  (Eastman Advice Letter, No. A-91-552; Owen Advice Letter, No. I-91-113.)


Regulation 18702.2 sets forth the standards for determining materiality with respect to financial interests in businesses indirectly affected by governmental decisions.  Thus, the indirect effect of the decisions must be analyzed under the standards of this regulation to determine if the indirect effect on the officials' businesses is significant enough to result in disqualification.


You have not asked us about the application of the materiality regulations to your specific set of facts.  Thus, we have not specifically discussed the application of Regulation 18702.2 to the officials' economic interests.


You have, however, specifically asked about the application of the "public generally" exception to the city decisions.  Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect of the decision on the official's economic interests is distinguishable from the effect on the public generally.  (Regulation 18702(c) and Section 87103.) 


In order for the "public generally" exception to apply, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops. 62; Flynn Advice Letter, No. I-88-430.)  The Commission has established specific standards to determine when a governmental decision will affect a "significant segment" of the public generally.


Regulation 18703 provides in pertinent part:



(1)  Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:



(A)  The decision will affect:




 * * *


(iii)  Fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; 




 * * *



(2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the economic interests of the segment identified in subdivision (a)(1) of this regulation.



(b)  Special Rule for Rates, Assessments, and Similar Decisions:  Notwithstanding subdivision (a) of this regulation, the financial effect of a governmental decision on an official's economic interest is indistinguishable from its financial effect on the public generally if any of the following apply:



(1)  The decision is to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions which are applied on a proportional basis on a significant segment of the jurisdiction as defined in subdivision (a)(1) of this regulation.




(Emphasis added.)


Pursuant to Regulation 18703, a significant segment of the public, under your facts, are all businesses in the City of Canyon Lake or the district the officials represent.  Thus, with respect to decisions concerning the business license tax ordinance, the public consists of all the businesses in the city.


According to our telephone conversation of September 16, 1993, the proposed ordinance will establish a one percent tax on gross revenue applicable to all businesses in the city, except where statutory exclusions apply.  You stated that such exclusions would affect an insignificant number of businesses.


Thus, it appears that the business tax will be applied on a proportional basis on a significant segment of the jurisdiction pursuant to the "public generally" exception in Regulation 18703.  Please note, however, that if any other of the officials' economic interests are foreseeably and materially affected by the decisions, disqualification may still be required.  


If you have further questions please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell






General Counsel

