




October 27, 1993

Daniel G. Sodergren

Assistant City Attorney

1052 S. Livermore Avenue

Livermore, CA  94550






RE:  Your Request For Informal Assistance








Our Advice No. I-93-345 

Dear Mr. Sodergren:


This letter is in response to your request for advice regarding the gift and other provisions of the Political Reform Act (the "Act") on behalf of City of Livermore Mayor Cathie Brown.  Since your request does not pertain to a particular governmental decision, we are providing you informal assistance.  

QUESTION


Are cable television services provided to the Mayor of the City of Livermore by Viacom, pursuant to a reciprocal agreement with her employer to provide cable television services to each others employees, income or a gift to the official from Viacom?

CONCLUSION


The cable television services are a benefit of Mayor Brown's employment, and thus, the services are part of the official's reportable income from her employer.  Furthermore, the services do not constitute a gift from Viacom.

FACTS


Mayor Cathie Brown has recently accepted a job with TCI Cablevision of Hayward ("TCI").  TCI is unrelated to Viacom Cablevision ("Viacom"), which provides free cable television services within the City of Livermore under a franchise granted by the city.


TCI and Viacom have a reciprocal agreement to provide free cable television services to employees living in each others service areas.  


Mayor Brown lives in Livermore.  Therefore, as part of the

benefits provided to all employees of TCI, she is receiving free cable television services from Viacom under its reciprocal agreement with TCI.  The value of this service will exceed $250 a year.   

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 to include every member, officer, employee or public official of a state or local government agency.  As Mayor of the City of Livermore, Mayor Brown is a "public official" as defined in the Act.  (Section 82048.)  Thus, Mayor Brown may not use her official position to make or participate in making a governmental decision in which she knows or has reason to know she has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  




Section 87103(c), (d) and (e). 


You have specifically asked whether cable television

services received by Mayor Brown are either a gift or income to the official.  


"Gift" is defined in Section 82028 as any payment to the extent that consideration of equal or greater value is not received.  "Income" is defined in Section 82030 as any payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, loan, forgiveness or payment of indebtedness received by the filer and reimbursement for expenses or per diem.  Both income and gifts of $250 or more are potentially disqualifying financial interests, and both income and gifts must be disclosed.  (Section 87103(c) and (e); Section 87207.)  Furthermore, although the Act's gift limits do not apply to income, local elected officials are subject to a gift and honoraria limit in any calendar year of $1,000.  (Section 89501.) 


The primary distinction between a gift and income is whether the recipient has provided equal consideration in exchange for the payment.  If a payment is received and the recipient does not provide consideration of equal or greater value to the source of the payment, the payment will be considered a gift.  Conversely, where the recipient can demonstrate that he or she in fact 

provided equal consideration for the payment, the payment will be treated as income.


You stated during our telephone conversation of

October 21, 1993, that TCI provides free cable television services to all its employees.  The employees are notified of the free service at the time of their employment, pursuant to a corporation policy.  


We have advised that where an individual provides full and adequate consideration to his or her employer, usual and customary payments made by the employer as part of earned compensation are not a gift, but are treated as income.  (Section 82028; Section 82030; Khan Advice Letter, No. A-91-490.)  The cable television services being provided to Mayor Brown and all other employees of TCI are usual and customary payments made by TCI as a benefit of employment which is part of the employees' earned compensation.  

Therefore, the free cable television services are part of Mayor Brown's income from TCI for purposes of Section 87103(c). 


Furthermore, in computing "income," we have also advised that officials are not required to include health benefits and other routine employment benefits which are provided by the employer to all employees.  This Commission conclusion has been based on Commission advice in the campaign and lobbying areas.  (Pellissier Advice Letter, No. A-87-280.)  However, it would appear appropriate to apply the same reasoning with regard to the cable television services provided by TCI to Mayor Brown, since the services are a routine employment benefit provided by her employer to all employees.


As a source of income to Mayor Brown, TCI is a potentially disqualifying economic interest of hers.  In addition, Mayor Brown is an employee of a business entity which may be a disqualifying economic interest.  (Section 82005; Section 87103(c) and (d).)  Thus, if a city decision will have a foreseeable and material financial effect on her employer, she must disqualify herself from the decision.


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Regulation 18702.1 (copy attached) provides that the effect of a decision is material where an economic interest is directly involved in the decision.  This would not appear to be the case with respect to franchise decisions by the city regarding Viacom.  However, it is possible that nexus under Regulation 18702.1 may apply.  For example, if Mayor Brown received income from TCI to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by a governmental decision, there could be a nexus between the purpose for which the official received the income and the governmental decision.  Therefore, if Mayor Brown were paid by her employer to further the interests of Viacom under the franchise agreement with the City of Livermore, nexus may apply and disqualification from the decision may be required.


Regulation 18702.2 (copy enclosed) sets forth the criteria to determine whether an indirect foreseeable financial effect on a business entity will be material.  Thus, for example, if city decisions regarding the franchise with Viacom would impact TCI's reciprocal agreement with Viacom, thereby having a material financial effect on TCI as described in Regulation 18702.2, the indirect financial effect on TCI may be great enough to result in disqualification under the appropriate provision of Regulation 18702.2.  


I trust this letter addresses your concerns.  If you have any further questions, feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell






General Counsel






By:  Luisa Menchaca







Counsel, Legal Division

Enclosures

