




September 29, 1993

William B. Rudell

Palmdale City Attorney 

Richards, Watson, and Gershon

333 South Hope Street, 38th Floor

Los Angeles, CA  90071-1469






Re:
Your Request for Advice

Our File No. A-93-353

Dear Mr. Rudell:


This is in response to your letter requesting advice on behalf of Palmdale City Councilmember Teri Jones regarding her responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Jones participate in a decision concerning rent control applicable to mobilehomes where her real estate brokerage firm holds a listing for the sale of a mobilehome?

CONCLUSION


According to your facts it does not appear that the decision will foreseeably and materially affect any source of income of the councilmember, or the councilmember's business.  If this is the case, the councilmember may participate in the decision concerning rent control applicable to mobilehomes. 

FACTS


The Palmdale City Council will be considering an ordinance which will limit the amount that mobilehome park owners may increase rent charged to new tenants upon the sale of a mobilehome.  


Councilmember Jones is the sole owner of Teri Jones Realty, a real estate brokerage company located in the city.  You stated that over the past several years the company has represented approximately one mobilehome seller or purchaser per year, primarily as a courtesy to clients.  Moreover, neither the councilmember nor her company has represented any other purchaser or seller of a mobilehome in the last twelve months.  You stated that the company does not specialize in the sale of mobilehomes.  In addition, Councilmember Jones has informed you that she does not plan to increase her representation of clients who own or desire to purchase mobilehomes.  However, currently, an agent in her company has an open sales listing relating to a mobilehome.  


Where she has represented mobilehome sellers or purchasers in the past, you stated that her company has derived approximately $1,000 in commission income, of which approximately $600 is the individual agent's share.  This gross commission amount represents approximately one-half of one percent of her company's average annual total gross revenues.  In addition, Councilmember Jones obtained the opinion of an independent real estate broker specializing in the sale of mobilehomes in the Palmdale area as to whether the decision was likely to affect the value of the mobilehome her office currently has listed by at least $1,000.  By letter dated September 1, 1993, the broker concluded that the mobilehome has a current market value of approximately $25,000 and that the decision is not likely to affect the value of the mobilehome by $1,000 or more.  

ANALYSIS

Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(a) and (c).


The councilmember's real estate business is an economic interest pursuant to Section 87103(a).  Moreover, any person or business that has made any payment to the councilmember in the past 12 months is a source of income to her for the purposes of Section 87103(c).  This would also include those clients that paid the councilmember's business $250 or more.  Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater. 


Regulation 18704.3 provides special rules for determining who is the source of commission income earned in a given sales transaction.  Regulation 18704.3 provides:


(c)  The sources of commission income in a specific sale or similar transaction include for each of the following:

* * *



(2)  A real estate broker:




(A)  The person the broker represents in the transaction;




(B)  If the broker receives a commission from a transaction conducted by an agent working under the broker's auspices, the person represented by the agent;




(C)  Any brokerage business entity through which the broker conducts business; and




(D)  Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.

* * *


(d)  For purposes of determining whether disqualification is required under the provisions of Sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction.


In addition, sources of promised income are also economic interests of the councilmember.  For example, if the councilmember was currently acting as the broker for a sale, purchase, or lease of a mobilehome, she may have been the recipient of "promised" income within the meaning of subdivision (c) of Section 87103.  Commission income is deemed "promised" income when the sale is pending (i.e., the sale is in escrow).  (Felts Advice Letter, No. A-85-130; Robbins Advice Letter, No. A-87-074.)


You stated that the councilmember's firm currently has one sales listing for a mobilehome.  You have not indicated whether the sale is pending.  If the sale is not in escrow, the income will not be considered promised and the client will not be considered a source of income.  For purposes of this analysis, we will assume the sale is not in escrow.

Foreseeability and Materiality


A.  Sources of Income


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.) 


According to your facts, the decision in question pertains to the control of mobilehome rents after the mobilehome owner has sold the mobilehome.  You stated that the councilmember has not received any income over the past 12 months for the sale of a mobilehome.  Assuming, none of the sources of income to the councilmember will be foreseeably affected by the decision, the councilmember will not have a conflict of interest by virtue of Section 87103(c).


For example, a former client of the firm with respect to the sale of a house may also be a mobilehome owner or the owner of a mobilehome park.  If this is the case, the source of income may be materially affected by the decision in question.  Regulation 18702.6 provides that the financial effect of a decision is material as to an individual who is a source of income if the decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more.


According to the information you provided, a real estate broker has evaluated the effect of the proposed ordinance on the mobilehome for which the councilmember currently has a listing and concluded that the mobilehome's value will not be affected materially.  However, as we discussed above, the owner of the mobilehome for which you currently have a listing is not considered a source of income.  Thus, the effects on the value of the client's mobilehome would not result in a conflict of interest.


This same method, however, could be applied to other sources of income who might be affected by the decision.  While the Commission cannot determine whether there will be a material financial effect on a mobilehome or evaluate the accuracy of the appraisal letters, if it is reasonable to rely on the assessment of materiality made by a broker, the councilmember may participate in the decision.  Accordingly, it is to the benefit of the councilmember that a thorough assessment of financial effects is made and that the facts and analysis on which the assessment is based are thoroughly documented.  


B.  Business Interests


The councilmember also has a potentially disqualifying interest in her real estate business.  Under your facts, her business is indirectly involved in the decisions.  Whether the indirect effect on a business entity is material depends on the financial size of the business entity.  For example, Regulation 18702.2(g) provides that for a relatively small business entity, the indirect effect of a decision is material where:

