




September 30, 1993

Honorable Bernie Richter

Assemblymember, Third District

P.O. Box 8987  

Chico, CA  95927






Re:
Your Request for Assistance


Our File No. I-93-355

Dear Assemblymember Richter:


This is in response to your letter requesting advice regarding your responsibilities under the provisions of the Political Reform Act (the "Act") that regulate the permissible use of campaign funds.  Since your advice request is general in nature, we are treating your request as one for informal assistance.  


Please note, as we discussed in our telephone conversation of September 23, 1993, your first question concerning whether a campaign committee can sue as plaintiff for defamation is beyond the provisions of the Act.  Thus, we are unable to provide advice with respect to that question.

QUESTION


May you use campaign funds to pay attorney's fees and other costs incurred in connection with a lawsuit contending that you were defamed?

CONCLUSION


Campaign funds may be used to pay attorney's fees for general advice and the portion of a civil action directed to obtaining a retraction or injunctive relief.  However, any attorney's fees attributable to a civil action seeking damages may not be paid from campaign funds because the expenditures are not directly related to a political, legislative, or governmental purpose and the personal benefit to you would be substantial.

DISCUSSION

The Personal Use Law


Effective January 1, 1990, the Act was amended to include new provisions which regulate the appropriate use of campaign funds.  (Section 89510, et seq., the "personal use" law.)  The use of campaign funds was formerly governed by provisions of the Elections Code as interpreted by the Attorney General's Office.


The general rule of the new personal use law is that any expenditure of campaign funds must, at a minimum, be reasonably related to a political, legislative, or governmental purpose associated with the candidate's office.  (Section 89512.)  However, where an expenditure confers a substantial personal benefit on the candidate, the expenditure must be directly related to a political, legislative, or governmental purpose.  (Section 89512.)  



The primary purpose behind these provisions was "to ensure that candidates, elected officers and the people clearly recognize acceptable and unacceptable uses of campaign funds."  (Senate Elections Committee Analysis of SB 1431.)  Thus, pursuant to the personal use provisions and other provisions of the Act, campaign funds have never been regarded as the personal property of the candidate.


Moreover, in 66 Ops.Cal.Atty.Gen. 331 (1983), the Attorney General determined that campaign funds are not the personal property of the candidate which becomes part of his estate.  The Attorney General stated:


[I]n our view it cannot be said that an officeholder "owns" the campaign funds held by the committee.  The contributions or gifts were made to the committee, albeit for his or her benefit or use.  

* * *


[W]e further note that the law does not appear to give the officeholder absolute control of the funds in the hands of his or her committee during the officeholder's lifetime.  

Defamation


Section 89514 provides:


Expenditures of campaign funds for attorney's fees and other costs in connection with administrative, civil, or criminal litigation are not directly related to a political, legislative, or governmental purpose except where the litigation is directly related to activities of a committee that are consistent with its primary objectives or arises directly out of a committee's activities or out of a candidate's or elected officer's activities, duties, or status as a candidate or elected officer, including, but not limited to, an action to enjoin defamation, defense of an action to enjoin defamation, defense of an action brought for a violation of state or local campaign, disclosure, or election laws, and an action arising from an election contest or recount.


In the past, we have advised that so long as potential litigation arises directly out of a candidate's activities, duties, or status as a candidate or elected officer, campaign funds may be used to pay attorney's fees incurred in consulting with an attorney.  (Lively Advice Letter, No. A-91-241.)  This would include an action to enjoin the publication of defamatory material.  


However, we have also cautioned that any portion of an action to recover damages is solely personal and is not related to a political, legislative, or governmental purpose and therefore, may not be paid with campaign funds.  (Lively, supra.)  This interpretation of the personal use laws is consistent with that set forth in two opinion letters of the Attorney General's Office.  They provided:


[W]e have concluded that attorney fees for that portion of the civil action directed to the injunctive proceedings referred to above may be paid from campaign funds.  Any attorney fees that arise from other services performed in conjunction with the civil action against her opponent would be considered a personal expense, must be apportioned, and not paid from campaign funds.  For example, the civil action seeks recovery of damages resulting from defendant's alleged improper conduct.  Any attorney fees attributable to that portion of the claim cannot be paid from campaign funds as that would not be reasonably related to a political, legislative or governmental purpose and the personal benefit would be substantial.



(Donaldson Letter, March 25, 1983, emphasis added.)


You indicated the attorney fees relate to a suit for defamation.  In such an action a plaintiff seeks damages or a redress for the wrong committed by the defendant.  We believe that where the legal proceeding is one to recover damages, the action is intended to personally benefit the plaintiff and  is not reasonably related to a political, legislative or governmental purpose.  However, an attorney's actions can be related to such purposes where the actions of the attorney are directed to the termination of the alleged improper publication -- such as demanding and obtaining a retraction, or injunctive proceedings.

* * *


We believe attorney fees and expenses that arise from a civil action to recover damages -- here an action in defamation -- would be considered a personal use of campaign funds....  [However,] [f]ees charged...to cause the discontinuance of the alleged improper activity and to obtain a retraction can be paid from campaign funds....




(Maldonando Letter, April 4, 1983.)


As stated above, the personal use statutes were amended in 1990 to include new stricter provisions which regulate the appropriate use of campaign funds.  Section 89514
now provides that expenditures of campaign funds for attorney's fees and other costs in connection with administrative, civil, or criminal litigation must be directly related to a political, legislative, or governmental purpose.  Thus, we do not believe that the amendment would reverse the 1983 conclusions of the Attorney General's Office.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

