


November 5, 1993

John Glenn

36601 Cuenca Court

Fremont, CA  94536




Re:  Your Request for Advice





Our File No. A-93-358

Dear Mr. Glenn:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act ("the Act")  to your duties as a member of the San Francisco Bay Area Rapid Transit District ("BART") Board of Directors.  You represent BART District No. 6 in southern Alameda County. 


QUESTION


You have a conflict of interest due to a material financial effect on a source of income to your business.  Does the "public generally" exception nevertheless allow you to participate in decisions of the BART Board of Directors concerning changes in BART fares and other charges?

CONCLUSION


The "public generally" exception does not apply to your situation.  Thus, you may not participate in such decisions. 

FACTS


The BART Board of Directors is currently considering a general fare increase and increases in other charges imposed by BART.  The proposal to increase fares and other charges will affect at least 5,000 residents of the BART jurisdiction.


You are the principal owner of John Glenn Adjusters and Administrators Inc. ("Adjusters"), a claim administration business.  During the past twelve months, your business has received more than $250 in income from both the San Mateo County Transit District ("SamTrans") and the Santa Clara County Transit District ("SCCTD") for claims administration services you provided pursuant to contract.


You do not anticipate that the decisions to increase fares and other charges will have any foreseeable material effect on Adjusters.  However, you stated that there may be a material financial effect on SamTrans and SCCTD.


BART does not currently operate in San Mateo County, but is in the process of constructing an extension of the BART system to a station in Colma, and ultimately plans to continue that extension into San Mateo County for purposes of serving the San Francisco Airport.  SamTrans and BART have entered into a complex agreement concerning the calculation of SamTrans' share of the costs of operating the future Colma Station and the San Francisco Airport Extension.  When regularly scheduled service to the Colma Station begins, SamTrans will reimburse BART for the marginal costs of operating that station, to the extent that such costs are not offset by the new fare revenues collected by BART.


If fares and/or other charges are increased, the project revenues to be obtained in the future from operation of the Colma Station and the San Francisco Airport Extension will also increase.  The increase in revenues arguably will result in a decrease in SamTrans' projected liabilities and expenses for operation of the Colma Station and the San Francisco Airport Extension.  SamTrans' gross annual receipts are more than $10 million but less than $100 million.  Since neither the Colma Station nor the San Francisco Airport Extension is yet in operation, the effect of the fare increase and similar decisions on SamTrans is difficult to determine.


You have stated that based on past experience, it is predicted that a fare increase will result in some reduction of BART patronage.  Some of the projected loss in patronage will include residents of San Mateo or Santa Clara Counties who use SamTrans or SCCTD feeder buses to connect to BART.  The projected decrease in use of these feeder buses will likely decrease both the gross receipts and expenses of SamTrans and SCCTD.  The effects on SCCTD are estimated to be small, but it is possible that the decrease in SamTrans' fiscal year expenses may be material.  Therefore, you believe that it is reasonably foreseeable that there will be a material financial effect on SamTrans.  

ANALYSIS


You have indicated that it is reasonably foreseeable that there will be a material financial effect on SamTrans and possibly SCCTD, which are both sources of income to your business, if the BART fares and other charges are increased.  Therefore, you have asked if you may participate in the decisions under the "public generally" exception. 


On September 2, 1993, the Commission repealed the former version of Regulation 18703 and adopted a new version of the regulation which defines the effect on the public generally (copy enclosed).  The new regulation provides objective standards which define what constitutes a "significant segment" of the public generally with respect to a variety of situations.  The new regulation also provides two exceptions, one applicable to rates and assessments and another applicable to states of emergency.  (Regulation 18703(b) and (c).)


Regulation 18703(a) sets forth the general rule that the material financial effect of a governmental decision on a public official's economic interests is indistinguishable from its effect on the public generally if both subdivisions (a)(1) and (a)(2) apply.  These subdivisions define "significant segment" and "substantially the same manner" as follows: 

(1)  Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:


(A)  The decision will affect:



(i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 


(ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or 


(iii)  Fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; or,

(B)  The decision will affect 5,000 individuals who are residents of the jurisdiction; or,

*****

(2) Substantially the Same Manner: The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the economic interests of the segment identified in subdivision (a)(1) of this regulation.


You have stated that it is reasonably foreseeable that a decision to increase fares and other charges will have a material financial effect on one of your economic interests, SamTrans.  SamTrans, a public entity, does not fall into any of the definitions of "significant segment."  Since both subdivisions (a)(1) and (a)(2) must be met, the general rule for public generally does not apply.


The special rule set forth in
subdivision (b) of the regulation sets forth an exception for rates and assessments whereby "the financial effect of a governmental decision on an official's economic interest is indistinguishable from its financial effect on the public generally if...":


(1)  The decision is to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions which are applied on a proportional basis on a significant segment of the jurisdiction as defined in subdivision (a)(1) of this regulation.


The special rule may only be applied to rates which are applied on a proportional basis to a significant segment of the jurisdiction as defined in subdivision (a)(1).  As discussed, a public entity such as SamTrans does not fall within any of the definitions which constitute a significant segment.  Therefore, the special rule does not apply to your situation.


Clearly, your economic interest, SamTrans, will be uniquely affected since it is estimated that a BART rate increase will decrease SamTrans' gross receipts and expenses.  You also stated that the decrease in SamTrans' fiscal year expenses may be material. 


Accordingly, the "public generally" exception does not apply, and you may not participate in the BART decisions regarding fare increases and other charges.  


I trust this answers your question.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jill Stecher





Counsel, Legal Division
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