





December 22, 1993

John Glenn

36601 Cuenca Court

Fremont, CA  94536







Re:  Your Request for Advice





Our File No. A-93-358a

Dear Mr. Glenn:


You have requested reconsideration of advice provided to you on November 5, 1993, concerning application of the conflict-of-interest provisions of the Political Reform Act ("the Act")  to your duties as a member of the San Francisco Bay Area Rapid Transit District Board of Directors.  We have taken the unusual step of honoring your request because the applicable regulation is new and the issue you raise is an important one.


QUESTION


Do the provisions of the "public generally" exception apply to decisions that will have a material financial effect on your source of income and where the effect will be unique in comparison to the effect of the decision on the residents of your jurisdiction.

CONCLUSION


The "public generally" exception applicable to rate decisions would not apply where an official's economic interest would not be subject to the rates but would instead be uniquely affected by the decision.  Thus, you may not participate in the decision to increase rates.

FACTS


In addition to being a member of the Bay Area Rapid Transit ("BART") Board of Directors, in your private capacity, you are also the principal owner of John Glenn Adjusters and Administrators Inc., a claim administration business.  During the past 12 months, your business has received more than $250 in income from both the San Mateo County Transit District ("SamTrans") and the Santa Clara County Transit District ("SCCTD").


The BART board is currently considering a general fare increase and increases in other charges.  You stated that the proposed fare increase and other charges will affect all riders in the same manner.  However, your facts indicate that the proposed changes could affect SAMTRANS' revenue by as much as $200,000 in a fiscal year.  


However, you believe the "public generally" exception should apply to your situation permitting you to participate in the decision.

ANALYSIS


As was discussed in our prior letter, on September 2, 1993, the Commission repealed the former version of Regulation 18703 and adopted a new version of the regulation which defines the effect on the public generally (copy enclosed).  The new regulation provides objective standards which define what constitutes a "significant segment" of the public generally with respect to a variety of situations.  The new regulation also provides two exceptions, one applicable to rates and assessments (which codified Commission advice) and another applicable to states of emergency.  (Regulation 18703(b) and (c).)


One of the special rules provides that the "public generally" exception applies if:


(1)  The decision is to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions which are applied on a proportional basis on a significant segment of the jurisdiction as defined in subdivision (a)(1) of this regulation.


As stated above, this provision was intended to codify a long-standing Commission exception for rates that effect officials in the same manner or a proportional manner as a significant segment of the population.  The Commission memorandum (February 22, 1993) discusses the proposed exception.  Staff stated: 


The sole exception to this rule would be the codification of advice that was provided in the Logan Advice Letter, No. I-92-379 and the Peck Advice Letter, No. I-92-215, which dealt with water rates and similar decisions.  Consistent with these letters, where a decision establishes or adjusts rates, assessments, taxes, or charges which are applied on a per unit basis, the effect on an official subject to the rates, assessments, taxes, or charges is presumed to be substantially the same as the effect on the public generally.  (Proposed Regulation 18703(b)(1).)  


In the memorandum discussing the proposed amendment (June 21, 1993) for adoption, staff stated:


Regulation 18703(b) also introduces special rules applicable to decisions on rates, assessments, and other decisions that affect the population either proportionately or in an "across the board" manner.  The exception would allow public officials subject to rates, assessments, etc., to participate in the decisions so long as the changes are applied uniformly or proportionately throughout the jurisdiction or throughout a significant segment of the jurisdiction.  This is consistent with past staff advice.  (Peck Advice Letter, No. I-92-215.)


According to your facts, while the decision in question is a fee decision applicable in BART's jurisdiction, SAMTRANS will not be subject to the new fees but instead could be affected by as much as $200,000 in a fiscal year.  Moreover, the source of income that will be materially financially affected is not even located in the jurisdiction of BART where the rate increase will be implemented.  Since the decision will not similarly or proportionately affect SAMTRANS--but will affect SAMTRANS in a unique manner, the exception for rates, fees, etc., would not apply.


We believe that Regulation 18703 may need to be revised to more accurately reflect the Commission's intent.  As stated in our prior letter, Commission staff anticipates bringing the regulation back to the Commission in the future to make clarifying amendments as well as to address any problems that may arise from application of the new provisions to specific facts.  We would welcome your participation.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

