

November 8, 1993

Honorable Gary Lambert 

District 2 Supervisor

County of Lake

Courthouse 255 N. Forbes Street

Lakeport, CA  95453



Re:  Your Request for Advice




Our File No. A-93-365

Dear Mr. Lambert:


This is in response to your request for advice regarding your duties under the conflict-of-interest provisions of the Political Reform Act.  

QUESTION


Is it reasonably foreseeable that the closing of the Pearce Field Airport will have a material financial effect on your spouse's real estate brokerage business?

CONCLUSION


The Commission is not the finder of fact in providing advice.  It does not appear, however, that your spouse's real estate business will be materially affected by the decision to close the airport.  However, subsequent decisions concerning the specific use of the airport property should be analyzed separately to determine if there will be a materially financial effect on your spouse's business.

FACTS


The County of Lake is considering the closure of the county-owned Pearce Field Airport.  Over the past year, the county has discussed contemplated use of the airport and has, in fact, asked the City of Clearlake if it would consider taking over the airport.  The city has declined.  The county is now faced with a decision to close the airport.


According to Lake County Counsel Cameron Reeves, upon closure of the airport the county is required to make the land available to public and quasi-public agencies who may be interested in acquiring the property for developing low and moderate income housing, park and recreational or open space purposes, school facilities, etc.  The property can be made available for sale to the public only after all avenues of possible public agency acquisition have been exhausted.


Once the county can make the land available for public sale, the county publishes notice inviting sealed bids.  The bids are opened at a board of supervisors' meeting and the board of supervisors must award the sale to the highest bidder.


Your spouse, Ellen Lambert, is a real estate broker in Lake County.  She was aware that a real estate broker from another real estate company, Crisell & Associates, was trying to locate property for a client and mentioned to the broker that the airport property may soon be available for sale.  In June of 1993,  Theodore M. Crisell proposed to purchase 45 acres of airport property for $40,000 an acre.  The proposal was not a purchase agreement but was intended as the basis for the preparation of a purchase agreement.  On that proposal was a photocopy of a business card for Ellen Lambert.  In that proposal, John Walker of Century 21 and Theodore Crisell of Crisell and Associates are listed as the brokers of record.  


Lake County Counsel Cameron L. Reeves responded to Crisell & Associates, c/o your spouse, Ellen Lambert, apprising both of the legal procedures the county must follow before it can make the property available for public sale.  He indicated that once the board of supervisors decides to offer the property for sale to the public, an appraisal of the property must be accomplished, an environmental impact report may need to be necessary, there needs to be a negotiation and buy out of existing leases on the property, which process had not yet begun, and at its discretion the Division of Aeronautics of CALTRANS may need to hold a public hearing prior to the closure of Pearce Field.  


After Mr. Reeves stated all of the lengthy processes the county may need to follow, he informed your spouse and Crisell & Associates that the county is not in a position to legally accept any proposal to buy the property at this time.


During a telephone conversation with your spouse, she informed me that while she was not listed as a broker of record in this transaction, she was hopeful of receiving a finder's fee had the sale been consummated.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.




(Sections 87103(a) and (c).)


Accordingly, a public official may not make, participate in making, or attempt to use his or her official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on any of the official's economic interests specified in Section 87103(a) and (c) above.


The facts in your request suggest two economic interests which may be at issue.  First, you have an investment interest in your spouse's real estate business.  "Investments" as used above, means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or his or her immediate family.  (Section 82034.)


Your spouse is a real estate broker in Lake County.  You thus have an indirect investment in your spouse's business entity.   


Second, you may also have received income.  "Income" as used above, means a payment received, including but not limited to any salary, wage advance, dividend, interest, rent, proceeds from any sale, or gifts.  Income also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030.)  In real estate transactions, income is promised once a sale is pending on the property, i.e., the property is in escrow.  (Bergman Advice Letter No. A-93-397.)  


You have not provided facts that would indicate that your spouse's business entity has received income or received "promised" income from any source which may be involved in the decision to close the airport.


Accordingly, our analysis is limited to the effect the decision will have on your spouse's real estate business, County Wide Realty.  Thus, you may not make or participate in making any decision which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on County Wide Realty. 

Foreseeable Material Financial Effect


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Regulations 18702.1 and 18702.2 provide guidance for determining material financial effect on your economic interests.  Regulation 18702.1 provides that a decision will be material to any business entity or source of income if the entity or source is directly affected by the decision.  County Wide Realty did not initiate the proceeding to close the airport.  Regulation 18702.1 would not be the appropriate standard to determine material financial effect in this instance.


However, an official may also have a conflict of interest when an economic interest is indirectly affected by a decision. (Regulation 18702.2.)  For example, for the smallest business entity on the scale, the decision must increase or decrease the entity's gross revenues by $10,000 in a fiscal year; result in the entity incurring or avoiding additional expenses by $2,500 in a fiscal year; or result in an increase or decrease in the value of the entity's assets or liabilities by $10,000 or more.  (Regulation 18702.2(g).)


Please note the Commission is not the finder of fact for the purposes of its advice letters.  (In re Oglesby (1975) 1 FPPC Ops. 71,77.)  Thus, we are unable to determine whether the decision to close the airport will have a reasonably foreseeable financial effect on County Wide Realty.  However, at this point it does not appear "substantially likely" that the decision will have such an effect on the real estate brokerage business.  


I trust this has answered your question sufficiently.  If you have any questions, please feel free to contact the Commission's Legal Division at (9l6) 322-5901.





Sincerely,





Steven G. Churchwell





General Counsel





By:  Jeanette E. Turvill






Political Reform Consultant

SC/JET/jt

