




November 4, 1993

Stephanie A. Atigh

Salinas City Attorney

Office of the City Attorney

200 Lincoln Avenue

Salinas, CA  93901






Re:  Your Request for Informal Assistance




Our File No. I-93-383

Dear Ms. Atigh:


You have requested follow-up advice on behalf of Salinas City Councilmember Roberto Ocampo, regarding his duties pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your question does not include facts pertaining to a specific pending governmental decision, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


What are Councilmember Ocampo's obligations with respect to decisions that may materially affect (1) Chispa Investments, a nonprofit entity which purchased the councilmember's ownership interest in Spark Investments, (2) the Community Housing Improvement Systems and Planning Association Incorporated, the parent of Chispa Investments (also a nonprofit), and (3) Spark  Investments, a business entity of which Chispa Investments is the controlling general partner?

CONCLUSION


The councilmember is disqualified from participating in any decision that will have a foreseeable and material financial effect on Chispa Investments, the Community Housing Improvement Systems and Planning Association Incorporated (the parent of Chispa Investments), or Spark Investments for 12 months after the sale of the councilmember's interest to Chispa Investments.

FACTS


Councilmember Ocampo invested $5,000 in a limited partnership interest in Spark Investments (Spark), a for-profit limited partnership located in Salinas.  The general partner in Spark is Chispa Investments, Inc., a nonprofit corporation formed to develop low income housing and commercial/retail projects.  


On September 7, 1993, the councilmember sold his interest in Spark to Chispa Investments.  You stated in our telephone conversation of October 26, 1993, that the councilmember was paid by Spark.  The payment was intended to be a loan from Spark to Chispa Investments, which now owns the limited partnership interest.


Chispa Investments is a wholly owned subsidiary of the Community Housing Improvement Systems and Planning Association Incorporated (the "association").  You stated in your letter of October 25, 1993, that both the association and Chispa Investments are controlled by the same governing board.  


You have asked whether the councilmember will have a conflict of interest with respect to decisions affecting the association, Chispa Investments or Spark.  You stated that the association frequently requests city council action on various low income housing projects and receives federal Community Development Block Grant funds which are administered by the city.  

ANALYSIS

Economic Interests


The Act was adopted by the voters in California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(a) and (c).


Councilmember Ocampo is a public official.  (Section 82048.)  As discussed in the past letter (Atigh Advice Letter, No. A-93-295), the councilmember also had an investment interest in a business entity (Spark).  However, an investment interest is  only disqualifying so long as the investment is held by the public official or the official's spouse or dependent children.  On September 7, 1993, this interest was sold to Chispa Investments.  Thus, upon the sale of the investment interest, it no longer is a potentially disqualifying economic interest.


However, payments received by virtue of the sale constitute "income" under the Act.  The receipt of "income" is an independent basis for disqualification.  Since the councilmember received $5,000 from Chispa Investments, he would have an economic interest in Chispa Investments (the new owner of the partnership interest) for 12 months after the payment.  


Thus, the councilmember would be prohibited from participating in or influencing any decision that will have a reasonably foreseeable material financial effect on the Chispa Investments.


You have also asked about the association, the parent organization which wholly owns Chispa Investments.  Under some circumstances, multiple persons may be treated as sources of a single payment.  (Dorsey Advice Letter, No. A-87-176.)  For example, in the Hentschke Advice Letter (No. A-80-069), we addressed a potential conflict of interest for a Carlsbad Planning Commissioner who was employed by a closely held corporation.  The decision in question would not affect the corporation that employed the commissioner, but would substantially affect the president/majority shareholder of the corporation.  We advised:


In keeping with the purposes of the Act we conclude that in this case the president/majority shareholder of the corporation for which Mr. Larson works may also be considered a source of income to Mr. Larson.  Although for other purposes the corporation would be considered Mr. Larson's source of income, there can be no question that in a closely-held corporation situation such as here the president/majority shareholder of a corporation effectively controls the employment relationship itself.  Accordingly we conclude that the majority shareholder is a source of income to Mr. Larson  and he should therefore disqualify himself from any decision which would have a material financial effect on the shareholder.


According to your facts, Chispa Investments is wholly owned and controlled by the association.  Thus, consistent with the rationale set forth in the Hentschke Advice Letter, we would consider both of the entities as sources of the income to the councilmember, and thus both would be economic interests of the councilmember.


In addition, under your facts it is appropriate to treat Spark as an economic interest of the councilmember.  Chispa Investments controls Spark as the controlling general partner of Spark.  Presumably Chispa Investments controlled Spark's payment to the councilmember from Spark's funds.  Moreover, Chispa Investments wholly owns Spark (with the exception of two remaining limited partners.)  Thus, in light of all of these factors, it is appropriate to treat Spark as a source of the payment to the councilmember as well.

Materiality


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, if the association, Chispa Investments or Spark was directly before the city council, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision is deemed material and disqualification is required.  Thus, the councilmember could not participate in or influence any decision in which the association, Chispa Investments or Spark is directly involved.


In addition, the councilmember is prohibited from participating in decisions that will indirectly materially affect his economic interests.  Where the association or Chispa Investments is not directly before the city council, but may be indirectly affected, Regulation 18702.5 (copy enclosed) applies.  Whether the indirect effect on a nonprofit entity is material depends on the size of the entity.  For example, Regulation 18702.5(f) provides that for an entity whose gross annual receipts are $100,000 or less, the indirect effect of a decision is material where:


(1)  The decision will result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $10,000 or more.


(2)  The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more.


(3)  The decision will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $10,000 or more.


Thus, if Regulation 18702.5(f) is the applicable provision, and the decision would affect the association or Chispa Investments to the extent set forth in that section, the councilmember would be required to disqualify himself from the decision.


With respect to Spark, the indirect effect of a decision is considered material if the decision affects Spark's gross revenues, expenses or assets or liabilities to the extent set forth in Regulation 18702.2.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

