




November 10, 1993

Claude L. Biddle

Grass Valley City Attorney

Office of the City Attorney

125 East Main Street

Grass Valley, CA  95945






Re:
Your Request for Advice


Our File No. A-93-390

Dear Mr. Biddle:


This is in response to your letter requesting advice regarding the responsibilities of Ray Shine, a member of the Grass Valley Charter Committee, regarding his responsibilities pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  In our telephone conversation of October 28, 1993, you stated that Mr. Shine had authorized you to seek this advice on his behalf.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)


Further, please note that the Commission's jurisdiction is limited to the Political Reform Act.  You may wish to contact the Attorney General's Office regarding other laws that may apply to your facts, such as Section 1090.  

QUESTIONS


1.  Is the Grass Valley Charter Committee a decision-making board or commission as defined in the Act?


2.  If the Grass Valley Charter Committee is a decision-making board or commission, may Mr. Shine, a member of the committee, participate in a decision that will foreseeably affect Mr. Shine's partnership?

CONCLUSIONS


1.  According to your facts, it appears that the Grass Valley Charter Committee has been in existence for a relatively short period of time for a limited purpose--reviewing the city charter.  Once the task is accomplished, presumably the committee will go out of existence.  Consequently, we would conclude that the Grass Valley Charter Committee is not a decision-making body at this time and its members would not be subject to the disclosure or disqualification provisions of the Act.


2.  Since we have concluded that the Grass Valley Charter Committee is not a decision-making body at this time, we have not analyzed your question pertaining to the disqualification requirements of the conflict-of-interest provisions of the Act.  This is because the members are not subject to the disclosure or disqualification provisions of the Act at this time.

FACTS


In 1993 the Grass Valley City Council established a Charter Advisory Committee (the "committee") to make recommendations regarding the revision and amendment of the existing city charter.  The committee's recommendations were passed by the city council without amendment and were placed on the ballot in the May, 1993, city municipal election.  The committee went out of existence at that time.


The city council has now reestablished the committee to make recommendations about the amendment of two remaining charter articles not reviewed by the previous committee.  You stated that these recommendations are substantive and you anticipate that the recommendations of the present committee will be adopted by the city council without substantive amendment for placement on the November, 1994, ballot.  You have asked whether the committee is a decision-making body and whether the members of the committee would be subject to the disclosure and disqualification provisions of the Act.


You also stated that Mr. Shine, a member of the committee, is also a partner in a Grass Valley law firm which deals extensively with municipal matters.  You stated in our telephone conversation of October 28, 1993, that there were six attorney partners in the firm and that Mr. Shine is the founding and senior partner of the firm and receives a larger share of the partnership's profits.  The partners pool their income and make their monthly draws from the pool.  A partner in the firm presently serves in an advisory capacity under contract on an as-needed basis to the city's personnel commission.  


You also stated that one of the articles to be reviewed deals with the establishment and organization of the city's personnel commission.  The personnel commission has recommended that the committee consider authorizing the personnel commission to hire its own attorney for disciplinary action appeals.  Currently, one of Mr. Shine's partners contracts to provide such services on an as-needed basis.

ANALYSIS

1.  Members of Decision-making Boards


The Act was adopted by the voters of California in 1974.  The purpose for the disclosure and disqualification provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own economic interests or the economic interests of persons who have supported them.  (Section 81001(b).)  


Regulation 18700(a)(1) includes with the definition of "public official" the following:



(1)  "Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission has decision-making authority whenever:



(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or  


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental 


According to your facts, the Grass Valley City Council established the Charter Advisory Committee in 1993 and charged it with the responsibility of making recommendations as to revisions and amendments to the existing city charter.  At that time, the committee's recommendations were passed by the city council without amendment and the committee went out of existence.  


The committee has since been reestablished with a goal of amending two remaining charter articles not reviewed by the previous committee.  You stated that the recommendations are substantive and that you anticipate that they will be adopted by the city council without substantive amendment.  


While it appears that over time, the committee could be considered a decision-making body, at this time it seems premature to treat it as such.  The committee was created for a limited purpose, reviewing the city charter, and for a limited period of time.  It does not appear that this is the type of body that was contemplated in Regulation 18700(a)(1)(C).  


Consequently, since the members of the committee are not members of a decision-making board or commission at this time, they are not "public officials" within the meaning of Section 87100, and are not subject to the disclosure and disqualification provisions of the Act.  (Miller Advice Letter, No. A-77-272, and Graff Advice Letter, No. I-87-153.)  However, if in the future, the committee should continue to exist even after it has fulfilled the limited purpose for which it was created, and its substantive recommendations continue to be approved without significant amendment or modification by the city council, then the members of the committee would qualify as public officials within the meaning of Regulation 18700(a)(1)(C).  At that time, the disclosure and disqualification requirements of the Act would apply.  

2.  Conflicts of Interest


As noted above, since we have concluded that the Grass Valley Charter Committee is not a decision-making body at this time, we have not analyzed your second question pertaining to the disqualification requirements of the conflict-of-interest provisions of the Act.  You should contact us for further advice if the committee should continue to exist and its substantive recommendations continue to be approved without significant amendment or modification by the city council.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division
