





January 7, 1994

Vera M. I. Todorov

Assistant City Attorney

City of Salinas

200 Lincoln Avenue

Salinas, CA 93901






Re:
Your Request for Informal Assistance 







Our File No. I-93-393

Dear Ms. Todorov:


This is in response to your letter requesting advice on behalf of the Salinas City Attorney Stephanie A. Atigh, Salinas Assistant City Attorney Vera Todorov, and various other city employees who participate in the City of Salinas Deferred Compensation Plan regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.

QUESTIONS


1.  May the city attorney, assistant city attorney, or any other city employee who participates in the trust deed program of the city's deferred compensation plan participate in the city's decision to grant or deny a conditional use permit for the 901 East Market Street property?


2.  If the city attorney, assistant city attorney, or any other city employee who participates in the city's trust deed program are required to disclose interests in real property held by the city's deferred compensation plan, how are these economic interests to be reported on the Statement of Economic Interests?

CONCLUSIONS


1.  Neither the city attorney, assistant city attorney, nor any other city employee who has invested $1,000 or more in the city's trust deed program may make, participate in making, or attempt to use his or her official position to influence a city decision to grant or deny a conditional use permit for the 901 East Market Street property, if the decision will have a material financial effect on the trust deed program.


If the city employee has a ten percent or greater interest in the trust deed program, the assets of the program, i.e., the promissory notes and deeds of trust, are also potentially disqualifying economic interests.  This would apply only where the city employee's pro rata share of the income from the promissory note is $250 or more during the 12 month period prior to the decision and/or the pro rata value of the employee's interest in real property is worth at least $1,000.


2.  Employees participating in the city's trust deed program must report the Salinas Deferred Compensation Plan's trust deed program as an investment on Schedule A of the Statement of Economic Interests if the value of the employee's interest in the program is worth $1,000 or more.  The combined gross income received by the trust deed program and the gross income the employee is entitled to receive from the trust deed program must be reported on Schedule D, if $250 or more is received during a reporting period.  


If the employee has a ten percent or greater interest in the trust deed program and his or her pro rata share of any asset held by the program is $1,000 or more, or his or her pro rata share of the income to the program from any single source is $10,000 or more, the employee must also disclose those assets (interests in real property and investments) which are held by the city's trust deed program, as well as those sources of income to the trust deed program, if such assets or sources of income are located, or doing business, in the jurisdiction of the city.  Such interests in real property, investments, and sources of income are disclosed on Schedules C-1, C-2, and H-2 of the Statement of Economic Interests, respectively.

FACTS


The City of Salinas administers an Internal Revenue Service Code Section 457 deferred compensation plan on behalf of its employees and other city officials, such as, city councilmembers.  City employees invest money in the plan through payroll deferrals.  City employees who participate in the plan may opt to participate in any of several types of investments, including trust deeds.  The trust deeds are held as security for promissory notes for loans that are made using assets of the deferred compensation plan.  Currently, the trust deed program has approximately $7.8 million in loans outstanding on a total of about 44 separate loans.  The subject of your inquiry, the 901 East Market Street property, represents 11.2 percent of the total portfolio of the Salinas Deferred Compensation Plan's trust deed program.


There are approximately 324 participants in the trust deed program.  No individual participant owns a separate interest in any of the property for which the city's deferred compensation plan holds trust deeds.  The amount individual employees have invested in the trust deed program varies.  For example, as of October 8, 1993, Stephanie Atigh's investment in the trust deed program was valued at approximately $42,000, while your investment was valued at approximately $14,000.


On October 28, 1993, the city council will consider whether to grant or deny a conditional use permit for the development of 901 East Market Street in Salinas, California.  The property owners have received a first mortgage from the Salinas Deferred Compensation Plan's trust deed program in the amount of approximately $900,000, which is secured by a deed of trust for the 901 East Market Street property.  The deferred compensation plan advanced the property owner $123,000 to purchase the 901 East Market Street property.  


City staff, including the city attorney's office, would normally review the project and the staff report and give advice to the council relating to approval or denial of the permit.  However, the affected city employees have abstained from participating in any decision regarding 901 East Market Street, and shall abstain from any decisions affecting any property that has received loan moneys from the trust deed program, pending receipt of formal written advice from the Commission.

ANALYSIS


Under the Act, every public official must disclose all of his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  Additionally, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


The terms "interest in real property" and "investment" are defined in Sections 82033 and 82034, respectively, to include assets owned directly, indirectly, or beneficially by the public official or by the official's spouse or dependent children, as well as the pro rata share of assets held by any business entity, mutual fund, or trust in which the official or the individual's immediate family owns, directly, indirectly or beneficially, a ten percent interest or greater.  


According to Commission opinion, In re Elmore (1978) 4 FPPC Ops. 8, regardless of whether the public agency retains nominal ownership of funds, a deferred compensation plan may be an "investment" within the meaning of the Act if: 


(1)  the employee determines the amount that he or she will invest in the plan and the form of the investment that will be made with his or her contribution;


(2)  the employee exercises control over the nature and timing of his or her investment in the deferred compensation plan; and


(3)  the financial benefit the employee receives will depend upon the financial success of the employee's investment decisions. 


The term "income" is defined in Section 82030 to include a pro rata share of any income of any business entity or trust in which the official or the official's spouse owns, directly, indirectly, or beneficially, a ten percent or greater interest.  However, with regard to pension plans, Section 82030 excludes income from a defined benefit pension plan which qualifies under Internal Revenue Code Section 401(a).  Accordingly, assets held by such a pension plan also are not reportable.

Disqualification


According to your letter, the Salinas Deferred Compensation Plan qualifies under Internal Revenue Service Code Section 457, not under Section 401(a).  Accordingly, investments made through the city's deferred compensation plan should be treated as if the city employee had received the salary and invested that money in the private investment vehicles offered by the plan.  (Dean Advice Letter, No. I-91-057; Jones Advice Letter, No. I-89-657.)  Thus, the Salinas Deferred Compensation Plan's trust deed program is a potentially disqualifying economic interest if the value of the city employee's interest in that particular investment vehicle is $1,000 or more.  (Section 87103(a).) 


Furthermore, if the city employee has a ten percent or greater interest in the trust deed program, the assets of the program, i.e., the promissory notes and deeds of trust, are also potentially disqualifying economic interests.  This would apply only where the city employee's pro rata share of the income from the promissory note is $250 or more during the 12 month period prior to the decision and/or the value of the employee's interest in real property is worth at least $1,000.  (Sections 87103(b) and (c).)


According to the information contained in your letter, the city attorney, assistant city attorney, and other unidentified city employees would have an economic interest in the trust deed program assuming each of their interests in the trust deed program is worth more than $1,000.  (Section 87103(a).)  Thus, all city employees who have invested $1,000 or more in the trust deed program are prohibited from making, participating in making, or otherwise using their official position to influence a city decision which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the Salinas Deferred Compensation Plan's trust deed program.


Also, if there are any city employees who have a ten percent interest or greater in the trust deed program and whose pro rata share of the interests in real property which are held by the city's deferred compensation plan is $1,000 or more or whose pro rata share of the income to the plan is $250 or more, they may be precluded from participating in any decision that would have a material financial effect on either the sources of income (the property owners and other signatories on the notes) or on the real property interests that provide the underlying security for those notes.  (Phillips Advice Letter, No. I-90-340.) 


Regulation 18702 sets forth the guidelines for determining whether the financial effect of a decision on a public official's economic interest is "material" as required by Section 87103.  If the official's economic interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  Based on the circumstances you present in your letter, the decision to grant or deny a conditional use permit for the 901 East Market Street property would directly involve both the sources of income (the signatories on the promissory note for the 901 East Market Street property) and the real property interest itself.  (Regulation 18702.1(a) and (c)(B).)  As such, any city employees who have a ten percent or greater interest in the city's trust deed program and whose pro rata share in those economic interests is at least $250 or $1,000, respectively, would be required to disqualify themselves from making, participating in making, or using their official position to influence that decision.


On the other hand, if the public official's interest is indirectly affected by the decision, Regulations 18702.2 to 18702.6 would apply to determine whether the financial effect of the decision is material.  Since we have previously concluded that a city employee's interest in the trust deed program through the city's deferred compensation plan is an investment interest in a business entity, the applicable standard is set forth in Regulation 18702.2.  You informed us that the trust deed program contains net tangible assets of approximately eight million dollars.  However, this information is insufficient to reach an accurate conclusion as to which of the standards (subdivisions) contained in this regulation should be applied here.


Therefore, in order to determine whether various city employees who have at least a $1,000 interest in the trust deed program may have to disqualify themselves from participating in the decision involving the 901 East Market Street property, the question that must be asked is whether the city's decision to grant or deny a conditional use permit for the 901 East Market Street property will have a material financial effect on the Salinas Deferred Compensation Plan's trust deed program.  For example, will the city's decision to grant the conditional use permit increase or decrease the value of one of its assets, i.e., the 901 East Market Street property, by the amount set forth in the applicable regulatory subdivision?  If the answer is in the affirmative, the financial effect on the trust deed program would be considered material and the employees would have to disqualify themselves from participating in the decision affecting the property.

Disclosure


City employees whose funds are invested in the types of investments described in Section 82034 must disclose on Schedule A of the Statement of Economic Interests their interest in the city's deferred compensation plan if the value of the employee's interest is worth $1,000 or more and the funds are invested in business entities or real property interests of the type required to be disclosed under the Act.  (Irmas Advice Letter, No. A-92-199.)  In this case, the business entity to be disclosed on Schedule A is the Salinas Deferred Compensation Plan trust deed program.  


Moreover, if the city employee has a ten percent or greater interest in the trust deed program, the employee must disclose all investments or interests in real property which are held by the Salinas Deferred Compensation Plan's trust deed program on Schedule C-1 or C-2 of the Statement of Economic Interests, provided:  (1) the pro rata value of the employee's interest in any investment or real property interest held by the program is $1,000 or more, and (2) the interests in the real property are located, or the investments are located or doing business, in the jurisdiction of the city.  (Section 82035.)  Likewise, the city employee must disclose sources of income to the trust deed program on Schedule H-2, provided:  (1) the employee's pro rata share of the income to the program from any single source is $10,000 or more, and (2) the sources of income are located, or doing business, in the jurisdiction of the city.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\







Sincerely,







Steven G. Churchwell







General Counsel

