




October 27, 1993

Michael Estrada

City Attorney 

City of Bell Gardens

333 South Hope Street, 38th Floor

Los Angeles, CA  90071-1469






Re:
Your Request for Advice

Our File Nos. A-93-374

  and A-93-397

Dear Mr. Estrada:


This is in response to your letter requesting advice on behalf of Bell Gardens Mayor Frank Duran and City Councilmembers Roldolfo Garcia and George Deitch concerning their duties as members of the Bell Gardens City Council under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that, since your letters of September 29, 1993, and October 14, 1993, both concern the mayor, among other city officials, we have consolidated them into this single response.

QUESTIONS


1.  Does Mayor Duran's loan of money to Councilmember Garcia, used by Councilmember Garcia to repay an earlier loan from the former city manager, create a conflict of interest for the mayor in decisions affecting the former city manager?


2.  Does Councilmember Deitch have an economic interest in another councilmember if the other councilmember rents property from Councilmember Deitch?


3.  If Mayor Duran, Councilmember Garcia and Councilmember Deitch do have economic interests in other councilmembers, may they participate in a city council decision to increase the salaries of city councilmembers?

CONCLUSIONS


1.  Mayor Duran's loan of money to Councilmember Garcia does not create an economic interest in the former city manager.  However, the mayor would have an economic interest in Councilmember Garcia, and the councilmember would have an economic interest in the mayor.


2.  Councilmember Deitch would have an economic interest in the source of the rental income he receives.


3.  Since the officials in question have an economic interest in the decision, other than their own governmental salary, they may not participate in the decisions if the decision will materially financially affect that economic interest.

FACTS


The City Council of Bell Gardens will be considering an ordinance which will increase compensation paid to the councilmembers from $440 per month to $589 per month, effective after the April 1994 election.  When effective, the ordinance will result in an increase of $1,788 per year for each councilmember. 


You stated that Councilmember Deitch has received income from another councilmember in the form of rental payments for property that Councilmember Deitch owns.  In addition, you stated that Mayor Duran loaned Councilmember Garcia $750, from which Councilmember Garcia repaid a loan which were received previously from the former city manager.

ANALYSIS

I.  Economic Interests


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any source of income aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(c).)


A.  Mayor Duran and Councilmember Garcia 


Mayor Duran loaned Councilmember Garcia more than $250.  A loan made by an official to a third party is considered promised income to the official until the loan is fully repaid.  (Meadows Advice Letter, No. A-92-654; Gross Advice Letter, No. A-84-040.)  As stated above, the Act prohibits the mayor from participating in a decision that will have a reasonably foreseeable material financial effect on any source of $250 or more of promised income.  (Section 87103(c).)


Additionally, a loan received by a public official is considered "income" under the Act unless it meets the requirements of one of the following exceptions:

 
(8)  Any loan or loans from a commercial lending institution which are made in the lender's regular course of business on terms available to members of the public without regard to official status if: 


(A)  Used to purchase, refinance the purchase of, or for improvements to, the principal residence of filer; or 


(B)  The balance owed does not exceed ten thousand dollars ($10,000).  


(9)  Any loan from an individual's spouse, child, parent, grandparent, grandchild, brother, sister, parent-in-law, brother-in-law, sister-in-law, nephew, niece, uncle, aunt, or first cousin, or the spouse of any such person, provided that a loan from any such person shall be considered income if the lender is acting as an agent or intermediary for any person not covered by this paragraph.


(10)  Any indebtedness created as part of a retail installment or credit card transaction if made in the lender's regular course of business on terms available to members of the public without regard to official status, so long as the balance owed to the creditor does not exceed ten thousand dollars ($10,000).







Section 82030(b).


The outstanding loan is considered income for purposes of Section 87103(c) as long as the outstanding balance is greater than $250 and for 12 months after the loan is repaid.  (Jordan Advice Letter, No. A-85-069; Tracy Advice Letter, No. A-92-654.)


Please note, the loan between the councilmember and the mayor would not result in the mayor having an interest in the former city manager.  


B.  Councilmember Deitch


Councilmember Deitch receives rental income from another councilmember.  These payments constitute income under the Act (Section 82030) and consequently, Councilmember Deitch would have an economic interest in the source of the payments.

II.  Salary Decisions


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is "directly involved" in a decision before an official's agency as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on the source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)  Where the source of income is not directly before the city council, but may be indirectly affected, Regulations 18702.2 and 18702.6 apply.  


You have asked specifically about the city council's consideration of an ordinance which will increase compensation paid to the councilmembers from $440 per month to $589 per month, effective after the April of 1994 election (an increase of $1,788 per year for each councilmember). 


Generally, salary received by an official is exempt from the definition of "income" and is therefore not a basis for disqualification.  "The Commission has determined that it is necessary that public officials be permitted to make and participate in making decisions affecting their own compensation.  In the case of the city council, they are ultimately accountable as elected officials to the voters if dissatisfaction arises over the level of their compensation...."  (Flitner Advice Letter, No. A-87-096.)  Thus, the Act permits city councilmembers to vote on their own compensation.


However, this same exclusion does not apply where a public official's decision would affect government income that is being paid to a source of income.  (Hopkins Advice Letter, No. A-82-106.)  Thus, for example, we have advised that where a city employee has been a source of income to a councilmember, and the city employee is directly before the city council because the decision involves the employee's position (such as its continued existence or classification) or some other special treatment with respect to salary or benefits, the councilmember must disqualify herself from the decision.  (Regulation 18702.1; Platz Advice Letter, No. A-89-414.)


Moreover, where the decision was general, such as a decision on the city's budget, Regulation 18702.6 provides that the councilmember could not participate if the decision would affect the source's income, investments, or other tangible or intangible assets or liabilities by $1,000 or more.  (Torrance Advice Letter, No. A-92-359b.)


Under your facts, each of the officials in question have a source of income who is also a city councilmember.  Thus, the decisions in question would not only affect their own compensation, but also the compensation of persons that have been sources of income to them.  Consistent with these prior letters, since the decision will affect the officials' sources of income materially, they may not participate in the decisions.

III.  Legally Required Participation


Section 87101 and Regulation 18701 provide a limited exception if the official's participation is legally required:


Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made. 

