




January 27, 1994

Julia Mandeville

Assistant City Attorney

City of Santa Clara

City Hall

1500 Warburton Avenue

Santa Clara, CA  95050






Re:
Your Request for Advice


Our File No. A-93-403

Dear Ms. Mandeville:


This is in response to your letter requesting advice on behalf of City of Santa Clara Councilmember Jim Ash, and five planning commissioners (Michael Stout, David Vaughn, J. Byron Fleck, Philip S. Raineri, and Judith J. Reinartz) regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


1.  May Councilmember Jim Ash and Planning Commissioners Michael Stout, David Vaughn, J. Byron Fleck, and Judith J. Reinartz of the City of Santa Clara who own real property or have indirect property interests within 2,500 feet of a proposed development site for a Kaiser Hospital, or of the existing site, participate in governmental decisions concerning the sites?


2.  May Planning Commissioner Philip S. Raineri, whose property is within 2,500 feet of the existing site and just outside 2,500 feet of the proposed site, participate in the governmental decisions?


3.  Under the conflict-of-interest provisions of the Act, what method is used to determine the proximity of real property owned by public officials to real property which is the subject of governmental decisions? 


4.  How does a public official determine the financial impact of a governmental decision on the official's real property?

CONCLUSIONS


1.  Any public official who has a real property interest within 2,500 feet of either the proposed or existing site of the Kaiser Hospital may not participate in any governmental decisions concerning either site to the extent that:  (1) a decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services, or (2) a decision will have a financial effect on the value of the official's residence of $10,000 or more, or on the rental value of the residence of $1,000 or more per 12-month period.


2.  Since Commissioner Raineri resides within 2,500 of the existing site, he must disqualify himself from decisions concerning either site if is determined, as set forth above in Conclusion No. 1, that his property will be materially financially effected by decisions concerning the existing site.


In addition, since Commissioner Raineri's property is also just outside 2,500 feet of the proposed site, he must separately consider whether the decisions concerning the relocation of the hospital to the proposed site, will:  (1)  affect the value of the commissioner's property by $10,000 or more, or the rental value of the property by $1,000 or more per 12 month period.  However, despite such affect, he may participate if the effect on the property will be substantially the same as the effect on 25 percent of all properties within a 2,500 foot radius of his property, and there are at least 10 properties under separate ownership within a 2,500 foot radius of his property. 


If either of the above results in his disqualification, he must disqualify himself from participating on the decisions concerning both sites.  


3.  Under the Act's materiality regulations, real property is measured from the nearest boundaries of an official's real property and the nearest boundaries of the site which is the subject of the decision.  


4.  Regulation 18702.3(d) sets out general guidelines which must be considered in making a determination on the financial impact of a decision on a public official's real property.  The determination of materiality is a necessarily factual determination which must be made on the basis of the factors set out in Regulation 18702.3(d) and additional pertinent factors.

FACTS


Kaiser Hospital is expected to submit a proposal to the City of Santa Clara for the development of a new Kaiser Hospital facility within the city.  This proposal will require the consideration of several land use items by both the planning commission and the city council.  


If the proposed site is approved, it is expected that the existing Kaiser Hospital site will be closed and sold.  If the proposed site is not approved, one of the alternatives identified in the Draft Environmental Impact Report which has been submitted to the city for review would involve intensification of use of the existing site. 


Jim Ash, a city councilmember, and Planning Commissioners Michael Stout and David Vaughn own real property and reside within 2,500 feet of the proposed development.


Planning Commissioner Philip S. Raineri owns real property and resides just outside 2,500 feet of the proposed site.  The same property is within 2,500 feet of the existing site.


Two other planning commissioners, J. Byron Fleck and Judith J. Reinartz, as well as some city employees, own property within 2,500 feet of the existing Kaiser site. 

ANALYSIS

Conflicts of Interest



Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any real property in which the public official has a direct or indirect interest of $1,000 or more.  (Section 87103(b).)


Councilmember Jim Ash and Planning Commissioners Michael Stout, David Vaughn, J. Byron Fleck, Philip S. Raineri, and Judith J. Reinartz are public officials.  (Section 82048.)


You have asked whether these officials may vote on matters affecting the proposed development given their ownership interests in real property.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

Thus, this determination must be made by the public officials on a case-by-case basis. 


The analysis which follows would apply to any of the public officials who have a direct or indirect interest in their respective real properties in an amount that is greater than $1,000.  Such officials would be prohibited from making or in any way participating in decisions which would have a foreseeable material financial effect on their real property that is distinguishable from the effect on the public generally.


The materiality of a financial effect on real property is measured according to the standards set out in Regulations 18702.1 and 18702.3.  Generally, if an official's real property is directly involved in a decision, the effect of the decision is deemed to be material and disqualification is required.  Regulation 18702.1(a)(3) provides a list of situations in which an official's real property is considered directly involved in a decision. 


In all other cases, materiality with regard to real property is determined by applying an indirect effect test.  Regulation 18702.3 provides, in relevant part, that the effect of a decision on real property in which an official has a direct, indirect or beneficial ownership interest, and which is the subject of a decision, is material if:


(a)(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.  


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:


(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:


(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.





Regulation 18702.3(a)(2), (a)(3), and (b)





(Emphasis added). 


1.  Site Within 2,500 Feet of An Official's Property

