




November 9, 1993

Honorable Abel J. Meirelles

Supervisor District 5

Kings County   

Kings County Government Center

Hanford, CA 93230






Re:
Your Request for Informal Assistance 


Our File No. I-93-413

Dear Mr. Meirelles:


This is in response to your letter requesting additional advice concerning your responsibilities as a member of the Kings County Waste Management Authority under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Please note, because of your need for an immediate response and the uncertainty of some of the facts in your original request, and your supplementary materials, received November 3, 1993, we are treating your request as one for general guidance.  


Also, please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, as we discussed, written advice is the application of the law to a particular set of facts provided by the requestor. (Regulation 18329.)  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Thus, this letter is based on the facts presented to us.   

QUESTION


May you participate in the Kings County Waste Management Authority's consideration of a proposal by Western Waste, Inc., to take over the materials recovery facility project that was started by Chambers Development, Inc., despite having received a $500 contribution from the agent of Western Waste, Inc.?

CONCLUSION


According to your facts, the proposal by Western Waste, Inc., would be a continuation of the original contract with Chambers Development, Inc., with an assignment of Chambers' duties to Western, the second priority company.  Thus, you would continue to be disqualified by virtue of the receipt of the contribution from the agent of Western Waste until the completion of the proceeding.

FACTS


You are a member of the Kings County Waste Management Authority (the "authority"), a joint powers agency comprised of Kings County and three cities within the county.  


  On January 22, 1992, the authority selected Chambers Development as the "top priority" company and started contract negotiations with Chambers.  At the same meeting, Western Waste was selected as the "second priority" company.  


  On September 9, 1992, the authority entered into a contract with Chambers Development Co., Inc., (Chambers) pertaining to a materials recovery facility.  At that time, Mr. Robert Dowd participated in the proceeding as the representative of a competing business entity, Western Waste, Inc.   


  On September 11, 1992, the authority notified Western Waste that a contract had been entered into with Chambers.  The executive director of the authority stated:  "The selection process is now complete.  The Kings County Waste Management Authority Board has accepted and signed a contract with Chambers Development Company.  Your $50,000 check, plus interest earned, is enclosed."


  After the award of the contract in September, 1992, Mr. Dowd continued to make public statements before the authority, to authority staff, and to authority members arguing that the Chambers contract should be terminated in favor of Western Waste.  According to the facts provided by the county counsel, the possibility of terminating the Chambers contract had been an issue discussed by the authority monthly since January, 1993, and in executive sessions and public sessions at its meetings on June 9th, June 30th, July 14th, July 28th and August 11th.  Mr. Dowd spoke in favor of termination of the Chambers contract during a public session at the July 14th meeting.


  On February 4, 1993, you received a campaign contribution from Mr. Dowd in the sum of $500.  On July 29, 1993, you returned $300.  


  On September 1, 1993, you were advised that because the return of the portion of the contribution in excess of $250 was not within 30 days from (1) knowing of the contribution and (2) knowing of the proceeding involving Western Waste, you were required to disqualify yourself from the proceeding involving the Chambers contract.  (See, LaPorte Advice Letter, No. I-93-315.)


  On September 15, 1993, the authority voted to begin proceedings to terminate the Chambers contract.  


  On October 13, 1993, following the decision of the authority to terminate the Chambers contract, Mr. Dowd appeared on behalf of Western Waste and requested a hearing on Western Waste taking over the project.


You have asked whether you may participate in the discussions of Western Waste's proposal.

ANALYSIS

1.  Proceedings


As we discussed in our prior letter, Section 84308 imposes two requirements on officers subject to the section.  First, no officer of an agency may accept, solicit, or direct a contribution of more than $250, from any party, or his or her agent, or from any participant, or his or her agent, while a proceeding involving a license, permit, or other entitlement for use is pending before the agency and for three months following the date a final decision is rendered in the proceeding.  (Section 84308(b).)  


Further, if an officer has in fact accepted a contribution of more than $250 during the last 12 months from a party or participant in a proceeding involving a license, permit, or other entitlement for use pending before an agency, the officer must disclose that fact on the record of the proceeding and must disqualify himself or herself from participating.  (Section 84308(c).)  


"License, permit, or other entitlement for use" is defined to include all business, professional, trade and land use licenses and permits and all other entitlements for use, including all entitlements for land use, all contracts (other than competitively bid, labor, or personal employment contracts), and all franchises.  (Section 84308(a)(5).)  Regulation 18438.2(a) provides that for purposes of Section 84308, a "proceeding involving a license, permit, or other entitlement for use" includes any proceeding to grant, deny, revoke, restrict, or modify a license, permit, or other entitlement for use.  


You have described the following actions of the authority: first, there was a proceeding to grant a contract to Chambers, culminating in September 11, 1992; second, a new proceeding is being held regarding the possible replacement of the contractor, Chambers, with Western Waste.


You have asked whether the authority's consideration of Western Waste's subsequent request to take over the project is a new proceeding, or a continuation of the prior proceedings.  In our prior letter to Mr. LaPorte, we were provided facts suggesting that the proceeding was one to terminate the Chambers contract.  However, the facts and documentation submitted with your most recent request indicate that the issue of termination is in fact a part of a larger proceeding pertaining to the continuance of the existing contract, with new parties.  


First, according to the materials you submitted, on September 8, 1993, the authority decided that it would "reject the Chambers proposal because they have not presented a financial partner acceptable to [the authority], and to instruct staff to proceed with termination of the agreement with Chambers and also to instruct staff to look at various alternatives to ensure this project stays on track and on time."  You have suggested that these facts can be construed to be the termination of the Chambers contract and the beginning of a new proceeding, regarding the granting of a new contract to Western Waste.  We disagree.


The proposal that will be before the authority is simply a modification of the contract regarding the project.  The minutes of the September 8, 1993 meeting of the authority indicate that on that date the authority instructed staff to start procedures necessary to terminate the Chambers contract.  You have not provided any facts to indicate that the contract has been in fact terminated and a new proceeding started (such as a new request for proposals being issued).  Since, a contract currently exists between the authority and Chambers, and the authority is now considering Western Waste's proposal to assume the same contract, we consider this proceeding to be a modification of the Chambers contract.  (See, LaPorte Advice Letter, supra.)


Second, it is clear from the materials you submitted that the issue of the termination of the contract and the ultimate disposition of the project are inextricably intertwined.  It would not further the purposes of Section 84308 or the Act to construe the proceeding in question as in fact two separate transactions--a termination and granting of a contract.  The decision to end a contractual relationship with one company with respect to an ongoing project necessarily involves the selection of a replacement.  To allow a member of the authority to accept a campaign contribution from the "second priority" bidder and then vote on the substitution of that bidder into the original contract would violate both the spirit and the letter of Section 84308.    


Of course, this advice is necessarily limited to these facts.  If, in the future, the underlying facts in question should change substantially, you may contact us for further advice.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

