

November 29, 1993

J. Dennis Crabb

Acting Town Attorney

Town of Truckee

P.O. Box 2884

Truckee, CA  96160-2884



Re:  Your Request for Informal 





  Assistance




Our File No. I-93-427

Dear Mr. Crabb:


This is in response to your request for advice concerning the duties of Truckee Town Councilmember Steve A. Carpenter under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your letter does not identify a specific government decision and its impacts, we treat your request as one for informal assistance under Regulation 18329(b)(8)(C). 

QUESTION


As a real estate broker and owner of a real estate office in Truckee, does Councilmember Carpenter have a conflict of interest if he participates in Truckee Town Council decisions which are calculated to influence Placer County's actions in consideration of a proposed development known as Gooseneck Ranch?

CONCLUSION


To the extent that decisions by the Truckee Town Council will have a reasonably foreseeable material financial impact on Councilmember Carpenter's sources of income or his real estate business, he cannot make, participate in or use his official position to influence those decisions.

FACTS


Councilmember Carpenter is a real estate broker and owner of a real estate office in Truckee affiliated with Prudential of California.  The Town of Truckee is a small city in Nevada County, California.


Placer County, California, is now considering a proposed development known as Gooseneck Ranch, which is located approximately one mile from the town limits.  The proposed development consists of a parcel of 740 acres which will contain 565 homes, an 18-hole golf course and related recreational facilities.  The town council wishes to be very active in the review process, given the probable impacts on the town from the project.


Councilmember Carpenter has no present or anticipated business relationship with the developer of the proposed project.  He does, however, have six active real estate listings in an adjacent subdivision located approximately 2,900 feet from the property line of the proposed project.  One of the properties is in escrow with a sale pending.  He also has one active listing within the project area.  The office has 356 total properties listed in the Truckee area.  The total multiple listings of all real estate offices for the area is 1,254 out of approximately 18,000 total parcels.

DISCUSSION

General Rule on Conflicts of Interest


Section 87100 prohibits public officials from making, participating in making or using their official positions to influence governmental decisions in which they have an economic interest.  Truckee town councilmembers are public officials subject to Section 87100.  (Section 82048.)


Among other things, Section 87103 specifies that an official has an economic interest in a decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or on a member of the official's immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

***


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

Making, Participating in Making, or Attempting to Influence a Governmental Decision


A public official makes a governmental decision or participates in the making of a governmental decision whenever the official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Furthermore, an official uses his or her position to influence a government decision when, for the purpose of influencing the decision, the official contacts or otherwise attempts to influence any member, officer or employee of the agency.  (Regulation 18700.1(a).)

Foreseeability


The effect of a decision is "reasonably foreseeable" if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)

Materiality


The Commission has adopted several regulations which define when the effect of a governmental decision is "material" for purposes of the Act's conflict-of-interest provisions.  Regulation 18702 sets forth the general guidelines for determining whether an official's financial interest in a decision is "material."  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  If the official's financial interest is indirectly affected by the decision, Regulations 18702.2 through 18702.6 apply to determine whether the effect of the decision is material.

Analysis


Based on the foregoing, it appears that Councilmember Carpenter potentially would have two economic interests affected by development of the Gooseneck Ranch project.  One would be his real estate business.  The other would be potentially affected sources of income to him during the 12-month period preceding the Truckee government decision in which he could participate.


In the latter situation, Commission Regulation 18704.3(c)(2) states that a real estate broker's sources of income are the persons from whom the broker's agent receives commissions (assuming the broker received a portion of that commission), the brokerage business itself, and any person from whom the broker has received a finder's or referral fee.  Furthermore, we have said that commission income is "promised" income for purposes of Section 87103(c) when the real estate sale, from which the official who is also a real estate broker or agent will derive a commission, is in escrow.  (Bewley Advice Letter, No. I-92-609.)  
Your letter indicates that Councilmember Carpenter has six real estate listings in a subdivision located approximately 2,900 feet from the proposed project and one listing in the project area.  One of the listings located in the subdivision that is 2,900 feet from the project is currently in escrow and the client represented thereon could thus constitute a source of "promised" income for purposes of the Act.  Also, please note that real estate clients from whom Councilmember Carpenter actually receives income are sources of income to him for conflict of interest purposes during the 12-month period following the date he received the income.


The most difficult question raised by your letter is whether it is reasonably foreseeable that a decision made by the Truckee Town Council in relation to the Gooseneck Ranch project will have any financial impact on Councilmember Carpenter's real estate business or sources of income.  Apparently, the ultimate decision of whether or not to go ahead with the project belongs to Placer County and not the Town of Truckee.  However, it seems reasonable to assume that, since the project is only one mile from the Truckee town limits, the Town of Truckee will be able to either legally or politically exercise some influence on the Placer County decision.  On this basis, there appears to be a substantial likelihood that some Truckee Town Council decisions could have a financial impact on the Gooseneck Ranch project.  (See Keene Advice Letter, No. A-81-512; Blegan Advice Letter, No. A-85-176.)


However, we lack sufficient facts to determine whether this translates into a "reasonably foreseeable" financial impact on Councilmember Carpenter's real estate business or sources of income.  If action by the Truckee Town Council has the effect of increasing or decreasing the value of land in the project area, there would be a foreseeable impact on Councilmember Carpenter's sources of income near the project area who own land in or.  As discussed above, Councilmember Carpenter apparently has a "promised" source of income near the project area but we cannot assess the impact of Truckee Town Council actions on that person.  As for the potential impact on Councilmember Carpenter's real estate business, we note that his brokerage currently has over one-fourth of the 1,254 real estate listings in the Truckee area and that the Gooseneck Ranch project will contain 565 new homes.  If properties in the project can be listed for sale with, or purchased through, any real estate broker in the Truckee area, it is foreseeable that Councilmember Carpenter's business will get a substantial share of this business.  On the other hand, you indicate that Councilmember Carpenter has no present or anticipated business relationship with the developer of Gooseneck Ranch.  It is possible that the developer will list the properties through an exclusive broker and that no other brokers will be able to participate in the property sales.  If, as your facts suggest, there is no definitive information available at this time on how the properties in the project will be sold, we recommend that Councilmember Carpenter refrain from participating in Truckee Town Council decisions that may have an effect on the value of real estate in the project or on how the properties will be sold.  So long as the option exists for the project property to be sold by or through Councilmember Carpenter's real estate business, it seems foreseeable that his business will obtain a substantial portion of those sales.


Assuming these decisions by the Truckee Town Council will have a foreseeable financial effect on Councilmember Carpenter's sources of income or business, the final question is whether that impact is "material."  Since Truckee has no direct authority over the Gooseneck Ranch project, these decisions will have only an indirect financial effect on Councilmember Carpenter's sources of income or business.  Accordingly, Regulations 18702.2, 18702.3 and 18702.6 would apply to determine materiality.  We enclose copies of those regulations for your convenience.


Should you have additional questions, please contact me at (916) 322-5901.



Sincerely,



Steven G. Churchwell



General Counsel



By:  Scott Hallabrin




Assistant General Counsel
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