December 15, 1993

Honorable Norman L. de Vall

Mendocino County Supervisor, District 5

Board of Supervisors

Courthouse

Ukiah, CA  95482






Re:
Your Request for Advice


Our File No. A-93-429

Dear Supervisor de Vall:


This is in response to your letter requesting advice regarding your responsibilities as a Mendocino County Supervisor under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


You hold several deeds of trust purchased from Mr. Shapiro, and some jointly held with Mr. Shapiro.  Do you have a conflict of interest with respect to applicants before the board of supervisors that will be represented by agents of Mr. Shapiro's brokerage firm?

CONCLUSION


By virtue of your joint interest in real property with Mr. Shapiro, you are prohibited from participating in any decision which will have a material financial effect on Mr. Shapiro or his business.  You have not provided facts regarding the possible financial effect of the 
decision in question on Mr. Shapiro or his business, thus, we must leave the ultimate factual determination of materiality to you.

FACTS


You are a member of the Mendocino County Board of Supervisors.  The board of supervisors will be considering the appeal of a planning commission decision relating to an application for rezoning and general plan amendment applicable to a 17-acre site in the jurisdiction.  The area is currently zoned Rural Residential and requires that lots be a minimum of five acres in size.  The applicants have requested a change to a one acre minimum lot size so that they could build affordable housing at that location.  The application was denied by the county planning commission and was appealed to the county board of supervisors.


The agent for the applicants is Mike Shapiro and his real estate brokerage firm.  In the past you have purchased mortgages through Mr. Shapiro's firm and currently hold some of the notes jointly with Mr. Shapiro.  You stated that there is no formal partnership with respect to the notes and that Mr. Shapiro also jointly holds mortgages with other persons.


You stated that while you have no interest in the property that is the subject of the decision before the county, you have become concerned that the decisions will result in a conflict of interest.

ANALYSIS


The Act was adopted by the voters in California in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.

Real Property


For purposes of the Act, an interest in real property includes a deed of trust held on property as security on a note if the fair market value of the interest is $1,000 or more.  (Section 82033; Phillips Advice Letter, No. I-90-340.)  You have submitted copies of notes secured by deed of trust.  In each case it appears that your interest in the deed of trust is greater than $1,000 in value.  Thus, you could not participate in any decisions that will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on the real property in which you have an interest.

Business Partners


Additionally, your facts indicate that you hold the notes in question as a means of producing income.  Section 82005 provides that any organization or enterprise operated for profit, including but not limited to, a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association, is considered a "business entity."  


Moreover, in some cases, a business partner may be considered an economic interest for purposes of the Act.  In 1983, in In re Nord (8 FPPC Ops. 6) the Commission addressed the question of one partner's interest in other partners.  For example, the Commission concluded that an investment by a limited partner in a partnership constituted an investment interest in each controlling general partner of the partnership.  Thus, under the Nord Opinion, a public official must disqualify himself or herself from decisions which will foreseeably have a material financial effect on the partnership, on the general partner, or any other business entity in which the general partner acts as a controlling general partner or controlling shareholder.  


The Nord Opinion also noted that the same investment concept would apply to two general partners in a regular partnership or in a limited partnership so long as the requisite level of investment existed.  In the case of at least one of the notes you submitted, it appears that the Nord rationale would apply.  In your first exhibit, you have directly and indirectly a total interest of 20 percent in the note.  Mr. Shapiro and his spouse are the holders of an 80 percent interest.  Thus, pursuant to the Nord Opinion, you would have an economic interest in Mr. Shapiro.  (See e.g., Nimmo Advice Letter, No. A-93-041.)

Foreseeability and Materiality


However, for an economic interest to be disqualifying with respect to a specific decision, the decision must have a reasonably foreseeable material financial effect on the interest.


According to your facts, Mr. Shapiro's firm will be representing a landowner before the board.  We assume that Mr. Shapiro does not have an interest in the property that is the subject of the decision.  Thus, Mr. Shapiro and his firm would be indirectly involved in the decision in question.


However, even if Mr. Shapiro or his business is not directly involved in the decision, you are still required to disqualify yourself if the decision will indirectly materially affect Mr. Shapiro or his business.  Whether the indirect effect of a decision is material depends on the financial size of the business entity.  Regulation 18702.2 (copy enclosed) provides different thresholds of materiality for the following:


1.  Business entities listed on the New York Stock Exchange or the American Stock Exchange, or business entities on the Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations.  (Regulation 18702.2(a) and (d).)


2.  Business entities listed on the National Association of Securities Dealers National Market List or any business entity with net tangible assets of at least $18,000,000 and pre-tax income for the last fiscal year of at least $2,500,000.  (Regulation 18702.2(b) and (e).)


3.  Business entities not fitting the requirements of (a) or (b) but which are listed on the Pacific Stock Exchange or qualify for public sale in California and are listed on the Eligible Securities List maintained by the California Department of Corporations.  Or, business entities with net tangible assets of at least $4,000,000, and had pre-tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000.  (Regulation 18702.2(c) and (f).)


4.  For a relatively small business entity that does not fit within the categories set forth above, Regulation 18702.2(g) provides that the effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if subdivision (g) of Regulation 18702.2 is the appropriate standard and the decision will affect Mr. Shapiro's business to the thresholds set forth above (see number four), you may not participate in the decision.  According to your facts, the decision will not affect the expenses, assets or liabilities of Mr. Shapiro's business.  Therefore, you must disqualify yourself only where the decision will result in an increase or decrease in the gross revenues of the business for a fiscal year of $10,000 or more.


Finally, please be aware that since you have an interest in Mr. Shapiro by virtue of the partnership, you also have to disqualify yourself from any decisions that will affect Mr. Shapiro personally.  Regulation 18702.6 provides:

