

November 29, 1993

J. Dennis Crabb

Acting Town Attorney

Town of Truckee

P.O. Box 2884

Truckee, CA  96160-2884



Re:  Your Request for Informal 





  Assistance




Our File No. I-93-431

Dear Mr. Crabb:


This is in response to your request for advice concerning the duties of Truckee Town Councilmember Embree B. Cross under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your letter does not identify a specific governmental decision and its impacts, we treat your request as one for informal assistance under Regulation 18329(b)(8)(C). 

QUESTIONS


1.  May Councilmember Cross participate in Truckee Town Council decisions on the Truckee general plan?


2.  May Councilmember Cross participate in Truckee Town Council decisions relating to the Gooseneck Ranch project?

CONCLUSIONS


1.  Councilmember Cross may not participate in any general plan decision that will have a material financial effect on his economic interests.  


However, he may participate in other components of the plan and future implementation decisions so long as: (1) the decisions for which he has a disqualifying financial interest are segregated and decided first; (2) the remaining decisions will not result in reopening or in any way affect the decision from which he was disqualified; and (3) the decision will not independently have a material financial effect on his economic interests.


Moreover, once all the specific decisions related to the general plan have been finalized, the final vote to adopt or reject the plan will not require disqualification so long as the plan is not modified at that time.  


2.  To the extent that decisions by the Truckee Town Council will have a reasonably foreseeable material financial impact on Councilmember Cross's business, he cannot make, participate in or use his official position to influence those decisions.

FACTS


Councilmember Cross and his wife own 88 percent of the only lumber yard in the Town of Truckee.  There is another supplier of building materials in the Town and competitive lumber yards in Reno, Grass Valley, Auburn, South Lake Tahoe and Sacramento.  The lumber yard which the Councilmember jointly owns has a 30-35 percent share of the market due to that competition.  Eighty percent of the sales by the lumber yard are for new residential construction and remodels.  Twenty percent of the sales are retail and commercial in construction.


Construction is a major industry in the town, with most of the new construction being second or vacation homes in the $200,000-225,000 range.  The councilmember owns jointly both the lumber yard business property and a home within the town limits.  Four to five hundred homes per year are presently being built in the area, which includes both the town and the unincorporated areas.  Each house built for which the councilmember's business supplies the materials represents a new income of approximately $1,000 to him and his wife.


The town is about to begin preparation of its first general plan.  There is also a major development located in the unincorporated area adjoining the town, known as the Gooseneck Ranch project.  The town is in Nevada County, California; the project is in Placer County, California.  The proposed development consists of a parcel of 740 acres which will contain 565 homes, an 18-hole golf course and related recreational facilities.  The project is located about one mile from the town limits.  The town council wishes to be very active in the review process, given the probable impacts on the town from the project.

ANALYSIS

General Rule on Conflicts of Interest


Section 87100 prohibits public officials from making, participating in making or using their official positions to influence governmental decisions in which they have an economic interest.  Truckee Town Councilmembers are public officials subject to Section 87100.  (Section 82048.)


Among other things, Section 87103 specifies that an official has an economic interest in a decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public general, on the official or on a member of the official's immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

Making, Participating in Making, or Attempting to Influence a Governmental Decision


A public official makes a governmental decision or participates in the making of a governmental decision whenever the official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Furthermore, an official uses his or her position to influence a government decision when, for the purpose of influencing the decision, the official contacts or otherwise attempts to influence any member, officer or employee of the agency.  (Regulation 18700.1(a).)

Foreseeability


The effect of a decision is "reasonably foreseeable" if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)

Materiality


The Commission has adopted several regulations which define when the effect of a government decision is "material" for purposes of the Act's conflict-of-interest provisions.  Regulation 18702 sets forth the general guidelines for determining whether an official's financial interest in a decision is "material."  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  If the official's financial interest is indirectly affected by the decision, Regulations 18702.2 through 18702.6 apply to determine whether the effect of the decision is material.

Analysis

1.  General Plan Decisions


As described above, Councilmember Cross may not make, participate in or use his official position to influence Truckee Town Council decisions which will have a reasonably foreseeable financial effect on his economic interests.  In your letter, you indicate that Councilmember Cross owns a lumber yard located in the Town of Truckee in which we presume he has at least a $1,000 interest.  Though your letter does not state so, we also presume Mr. Cross owns real property in Truckee.  These items are economic interests which could be affected by general plan decisions.  Furthermore, since Councilmember Cross owns more than a 10 percent interest in the lumberyard business, sources of income to the business may also be economic interests who could be affected by general plan decisions.  (Sections 87103(c), 82030(a) and 87103.5; Regulation 18703.5.)  Mr. Cross would have to disqualify himself from these decisions if they would have a reasonably foreseeable material financial effect on any of these interests.


Since there is no specific decision to analyze at this time, we can offer only general advice on this question.  Often it is difficult to assess whether a particular general plan decision will have a foreseeable and material financial effect on an official's economic interest.  In the Stone Advice Letter (No. A-92-133a), we advised that a qualified real estate appraiser could properly conclude, by application of the Commission's materiality regulations, that it is not likely that the value of councilmembers' real property interests would be materially affected by decisions on the adoption of a general plan.  


Furthermore, we have advised that large and complex government decisions, such as the adoption of a general plan, may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate in components in which he or she has no financial interest.  (Huffaker Advice Letter, No. A-86-343.)  


If the general plan decisions are segmented so that the various proposals are considered separately, the following procedure may be used to permit an official to participate in other decisions: 


1.  The decisions for which the official has a disqualifying financial interest must be segregated from the other decisions; 


2.  The decisions for which the official is disqualified must be considered first, and a final decision reached by the Town without his participation; 


3.  Once a decision has been made on the portions of the general plan for which the official has a disqualifying interest, the official may participate in the subsequent deliberations regarding other portions of the amendment, so long as:  (1) those deliberations do not result in a reopening or in any way affect the decision from which the official was disqualified, and (2) those decisions will not have a material financial effect on the official's economic interest.  (Huffaker Advice Letter, supra.)


Therefore, specific general plan decisions must be analyzed to determine if they will have a foreseeable material financial impact on Councilmember Cross's real property, business or, if applicable (see footnote 3 above), certain customers of his business.  As to his lumber business, given that it has a 

30-35 percent share of the lumber market in the Truckee area, it appears that any general plan decisions affecting whether or not new building will occur will have a foreseeable financial effect on Councilmember Cross's business.  Whether the effect will be material requires reference to Regulation 18702.2, a copy of which is enclosed for your convenience.  Whether the financial effect of general plan decisions will be material in relation to his real property or sources of income, we enclose copies of Regulations 18702.1, 18702.3 and 18702.6.

2.  Gooseneck Ranch Project Decisions


The most difficult question raised by your letter is whether it is reasonably foreseeable that a decision made by the Truckee Town Council in relation to the Gooseneck Ranch project will have any financial impact on Councilmember Cross's lumber yard business or, if applicable, certain customers of that business.  Apparently, the ultimate decision of whether or not to go ahead with the project belongs to Placer County and not the Town of Truckee.  However, it seems reasonable to assume that, since the project is only one mile from the Truckee town limits, the Town of Truckee will be able to either legally or politically exercise some influence on the Placer County decision.  On this basis, there appears to be a substantial likelihood that some Truckee Town Council decisions could have a financial impact on the Gooseneck Ranch project.  (See Keene Advice Letter, No. A-81-512; Blegan Advice Letter, No. A-85-176.)


However, we lack sufficient facts to determine whether this translates into a "reasonably foreseeable" financial impact on Councilmember Cross's lumber yard business or his customers.  If action by the Truckee Town Council has the foreseeable effect of increasing or reducing the number of homes being built in the Gooseneck Ranch project, or can foreseeably result in either the approval or elimination of the project, there would be a foreseeable impact on Councilmember Cross's lumber yard business.  We base this on the fact that Mr. Cross's lumber yard business has 30-35 percent of the lumber market in the Truckee area and that the project is projected to result in the construction of 565 new homes.  Absent specific facts, it is impossible for us to assess whether a particular Truckee Town Council decision relating to the Gooseneck Ranch project will have a financial impact on any of Councilmember Cross's business customers.


Assuming these decisions by the Truckee Town Council will have a foreseeable financial effect on Councilmember Cross's sources of income or business, the final question is whether that impact is "material."  Since Truckee has no direct authority over the Gooseneck Ranch project, these decisions will have only an indirect financial effect on Councilmember Cross's business.  Accordingly, we again refer you to Regulations 18702.2 and 18702.6, which would apply to determine materiality.  

