





December 10, 1993

Melanie Wellner

County Counsel's Office

County of Nevada

950 Maidu Avenue-P.O. Box 6100

Nevada City, CA 95959-6100







Re:
Your Request for Advice








Our File No. A-93-432

Dear Ms. Wellner:


This is in response to your letter requesting advice on behalf of the County of Nevada regarding the status of a potential consultant, Economic & Planning Systems, Inc. ("EPS") and its principal, Mr. Walter F. Kieser, under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.  If EPS contracts to provide the services described in your letter and in Exhibit A of the county's Planning Services Contract, will EPS or its employees be considered "consultants" under the Act?


2.  If EPS or its employees are consultants, will they have a conflict of interest with respect to providing the services described in your letter?  If so, is there anything the county or the proposed consultants can do to avoid a conflict of interest? 

CONCLUSION


1.  EPS will not be a consultant; as defined in the Act, a consultant must be a "natural person."  However, the employees of EPS who provide services under the contract, such as Mr. Kieser, would be consultants.


2.  The project manager and principal of EPS, Walter F. Kieser, appears to have a conflict of interest with respect to providing the services enumerated in your letter, because both his fiscal analysis of the General Plan and recommendations will have a material financial effect on at least one client of his firm and may also have a material financial effect on the firm itself.  Only if Mr. Kieser's advice and recommendations are subjected to significant intervening substantive review will he be permitted to provide services under the contract.

FACTS


The Nevada County Board of Supervisors is in the midst of reviewing and adopting the county's General Plan.  The preliminary draft has been completed and the final General Plan is now under scrutiny.  In order to assess the fiscal impacts, the board of supervisors proposes to hire a consultant to conduct a fiscal analysis of the plan, what you call in your letter, a Public Services and Facilities Analysis ("PSFA"). 


In addition to preparing the PSFA for the county, the consultant has also been asked to make recommendations.  The consultant has been asked to recommend policies and implementation measures to ensure fiscally positive or neutral growth, consistent with identified service levels.  With respect to public facilities, the consultant has been asked to identify capital improvements necessary to carry out the General Plan, identify existing facilities to assist future AB1500 studies, recommend plans for paying for capital improvements, and recommend alternatives, policies and implementation measures necessary to ensure that adequate public facilities will be provided to meet identified desired service levels in a timely and organized fashion.  The public facilities component will serve as a basis for subsequent development fee programs. 


As indicated by the scope of work included with the proposed contract, substantial interface with the county is anticipated.  In fact, each of the tasks requires a minimum amount of meetings and discussions with agency staff.  The September 20, 1993, memorandum of Thomas M. Miller, Acting Planning Director, indicates that originally the PSFA was to be prepared by county staff; however, recent restructuring resulted in elimination of the position which was to prepare such an analysis.  For this reason, and the fact that the effort remains in the General Plan work program, the county planning department proposed that the work be done by a consultant.


The consultant that has been tentatively selected by the county is a corporation by the name of Economic & Planning Systems, Inc. ("EPS").  This particular consultant has at least four private developer clients in Nevada County for whom it has conducted studies in the past 12 months.  One of your concerns is that the fiscal analysis may show that one or more of the privately proposed projects of EPS's clients are not fiscally feasible and therefore should not be included in the General Plan.  That could mean a significant impact on at least one of the private developers, a clear source of income to EPS within the past 12 months.


The project manager for the PSFA would be Walter Kieser.

Mr. Kieser owns more than 10% of the stock of EPS.  Some of his staff, who also would be working on the project, are salaried employees of EPS.

ANALYSIS

Public Official


The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows or has reason to know the official has a financial interest.  (Section 87100.)  This proscription in the Act applies only to public officials.  Thus, the threshold issue presented for our consideration is whether the proposed contractual relationship between EPS and the County of Nevada will result in employees of EPS, specifically its principal, Mr. Walter F. Kieser, being considered public officials under the Act.  The term "public official" is defined, in part, as "every natural person who is a member, officer, employee or consultant of a state or local government agency."  (Section 82048; Regulation 18700(a); emphasis added.)


According to the Commission's definition of the term "consultant," the firm itself cannot be a consultant, because a consultant must be a natural person.  (Regulation 18700(a)(2).)  It is the employees of the firm who will actually be performing the duties under the proposed contract who may be consultants if they come within the definition of the term "consultant."  (Herscher Advice Letter, No. A-92-278.)  Thus, if an EPS employee provides information, advice, recommendation or counsel to the county pursuant to the terms of the contract, the employee is considered a consultant under the Act, unless such employee:  (1) is independent of the control and direction of the county, other than normal contract monitoring; and (2) possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  (Regulation 18700(a)(2).)


You have indicated in your letter that the services to be provided to the county by EPS are broad.  Not only would EPS, via Walter Kieser, be preparing a fiscal analysis, but Mr. Kieser would be giving advice and making recommendations, including recommendations concerning policy matters.  Mr. Kieser, and others of his firm will be participating in actual governmental decisionmaking, such as participating in meetings and discussions with agency staff, including county decisionmakers, on a continuous basis throughout all stages of the PSFA.  In other words, Mr. Kieser and certain unidentified firm associates essentially will be functioning as agency staff.  


Based upon the foregoing, the exclusion set forth above in Regulation 18700(a)(2)(A) does not apply.  The employees of EPS will not be performing services under the contract independent of the direction and control of the agency.  Accordingly, Mr. Walter Kieser and any other firm associates whose work under the contract consists of giving information, advice, recommendation, or counsel to county staff will qualify as consultants under the Act and are therefore precluded from participating in decisions which would have a material effect on their financial interests.

Financial Interest


As previously indicated, if a determination is made that the employees of EPS are consultants, they will be prohibited from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  Whether public officials have a financial interest in a governmental decision is governed by Section 87103, which provides in part:



An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($l,000) or more.

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management....



Section 87103.


Employees of EPS have an economic interest in EPS as a source of income (their employer) pursuant to subdivisions (c) and (d) of Section 87103, as well as their own personal interests in property, income, etc.  In addition, Mr. Kieser is one of the three principals of the firm and presumably has an investment interest in EPS in excess of $1,000 pursuant to Section 87103(a) above.  Consequently, the employees and Mr. Kieser would be required to disqualify themselves from participating in a decision if it is reasonably foreseeable that the decision will materially affect EPS or their personal interests.  (Section 87103; Moe Advice Letter, No. A-89-454.)


If any employee owns 10-percent or more of EPS, the employee also would have an interest in any source of income to EPS if the employee's pro-rata share is $250 or more.  Mr. Walter Kieser falls into this category.  Because he is a principal owning 10-percent or more of EPS, it is also necessary to examine the financial effect of any agency decisions on the clients of EPS.  The Act states that income of an individual includes a pro-rata share of any income of any business entity in which the individual owns a l0-percent interest or greater.  (Section 82030.)  You have indicated that Mr. Kieser's pro-rata share of the firm's income from its private developer clients in Nevada County has been in excess of $250 within the last l2 months; for some clients, this may continue to be the case for the foreseeable future.  Therefore, Mr. Kieser must disqualify himself from participating in any agency decision that would have a foreseeable material financial effect on any of the firm's clients, including, of course, its Nevada County clients.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  However, there must be something more than a mere possibility that the effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)


Based upon the information provided in your letter, it is anticipated that decisions to be made by Mr. Kieser/EPS may show that one or more of the privately proposed projects of clients of EPS are not fiscally feasible and should therefore not be included in the General Plan.  That could have a significant impact on at least one of the firm's clients, a private developer.


Whether decisions to be made by Mr. Kieser would have any financial effect upon EPS is less clear.  You have not presented specific decisions for consideration.  However, if the fiscal analysis determines in pertinent part which of EPS's clients should, or should not, be included in the General Plan, it appears that the decision will have a foreseeable financial effect on EPS as well as the client, assuming that the amount of work EPS performs for the client, and therefore, the amount of income it receives, will increase or decrease, as the case may be, on that decision.  

Materiality


Even if a decision will have a financial effect on an economic interest of a public official, the public official is not disqualified from participating in the decision unless the effect is material.  Whether the effect is material in any given case depends upon whether the effect is direct or indirect, and, if indirect, the magnitude of the effect.  


If the economic interest (here, the source of income and the investment interest) is "directly involved" in the decision, then Regulation 18702.1 applies to determine materiality.  Regulation 18702.1(b) states:


A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.


An economic interest is also considered "directly involved" in a governmental decision if a nexus exists.  A nexus situation exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by his or her decision.  (Regulation 18702.1(d).)  For example, we have advised that if a consultant who qualifies as a public official works on a project for a firm and that project comes before the consultant's agency for some type of action, the consultant cannot participate in making the decision concerning the project.  In other words, Mr. Kieser Act may not, in his official capacity, evaluate his own work, i.e., the studies he prepared for his clients.  (Nelson Advice Letter, No. I-91-443.)

