




December 16, 1993

Cynthia Humbert 

Assistant City Attorney

City of Stockton

Office of the City Attorney

425 North El Dorado Street

Stockton, CA  95202-1997






Re:
Your Request for Advice

Our File No. A-93-444

Dear Ms. Humbert:


This is in response to your letter requesting advice on behalf of Stockton Mayor Joan Darrah regarding the mayor's responsibilities under the provisions of the Political Reform Act (the "Act") regulating gifts.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  

QUESTION


What are Mayor Darrah's responsibilities regarding transportation in China and accommodations provided to the mayor and her spouse in China in connection with a proposal for Stockton to become the "sister city" of Foshan, China?

CONCLUSION


Absent an exception as discussed below, the travel, accommodations and all other gifts provided to the mayor and her spouse in connection with the mayor's trip to China are considered "gifts" for purposes of the disclosure and disqualification provisions of the Act.  

FACTS


Mayor Darrah and her spouse recently visited Foshan, China in order to formalize "sister city" status with Foshan.  According to the information you provided with your letter of November 15, 1993, the mayor paid for transportation (airplane and train) to and from Foshan.  You provided the following facts:


May 6, 1993:  The mayor and her spouse arrived in Foshan.  They received dinner as guests of the hotel and met with representatives of the Foshan government and stayed in a suite in a hotel for five nights, from 5/6 to 5/10, and were provided breakfast each day.  


May 7, 1993:  The mayor and her spouse visited the Hua Cai High-level Vocational School, the Foshan University, and the newly built high rise, multi-family residences in downtown Foshan.  They were transported to all locations in a van provided by the government of Foshan.  At each location, mutual concerns and possible benefits of a sister city relationship were discussed.  


The mayor and her spouse had lunch in the restaurant of the Rotating Palace Hotel.  They then had an afternoon meeting with the Mayor of Foshan and his top officials where they agreed to become sister cities.  


That night the mayor and her spouse attended a formal banquet held by the Mayor of Foshan for the sister city group, where official gifts were exchanged.  


May 8, 1993:  The mayor and her spouse were taken to the Ceramics Industry and Trade Group Corporation to examine the ceramic products of Foshan to better understand the products of this city and consider their marketability in California.  They also visited the Art Ceramics Factory, the Continental Can Manufacturing Factory, the Ancestral Temple and the Foshan library.  At each location, the mayor and her spouse were taken on a tour and were provided dinner.  All transportation was provided by the Foshan government.


May 9, 1993:  The mayor and her spouse were taken by van to another town in China and participated in the dedication of the wing of a school.  Along the way, they stopped in several cities to pay official visits to the dignitaries of the city.


May 10, 1993:  The mayor and her spouse went to the mayor's headquarters and had the official signing of the agreement that made Stockton and Foshan sister cities.  They were then transported to the Guangzhou Airport, where they were flown, at the expense of the government on China Southern Airlines, to Guilin.  This was a 50-minute flight.  The mayor and her spouse were met by an official of the Chinese government, taken in a van to a hotel, where they stayed for two nights at government expense.


May 11, 1993:  The mayor and her spouse toured a manufacturing plant which employs handicapped workers and were taken on a ride on the Lijiang River.


May 12, 1993:  The mayor and her spouse visited sites in Guilin and flew back that afternoon to Guangzhou, which is the capitol of the Province of Guangdong, and the neighboring City of Foshan.  They stayed in a hotel that night and the next, as the guests of the government.


May 13, 1993:  The mayor and her spouse were taken by van to historical sites in Gaungzhou, such as the Memorial Hall of Dr. Sun-Yat-Sen and the King's Tomb of the Yue Kingdom.  At all times they were accompanied by government officials.  That evening the mayor and her spouse were the guests of the official representatives of the Guangdong Province for dinner.  They discussed the several ways the sister city relationship could enhance the economic productivity and international understanding of the people of Guangdong and the people of San Joaquin County.


May 14, 1993:  The mayor and her spouse returned to Hong Kong at their own expense.

 ANALYSIS


The Act imposes different obligations on public officials regarding the receipt of gifts.  First, Section 89501 provides that no local elected officeholder may accept gifts from any single source worth more than $1,000 in any calendar year, except for reimbursement of actual travel expenses and reasonable subsistence in connection with a speech given, article published, or attendance at a conference, convention, meeting, social event or meal.  However, you have not specifically requested advice pertaining to the gift limits of the Act, and the Commission will not advise with respect to past conduct.


Secondly, the Act requires that every public official disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200.)  


Third, Section 87100 requires that public officials disqualify themselves from any decision which will have a foreseeable and material financial effect on a donor of (or any intermediary or agent for a donor of) gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made. (Section 87103(e).)  


Thus, to the extent that the benefits you described in your letter are in fact gifts, if the donor (including the Chinese government) provides you with gifts valued at more than $250, you would be prohibited from participating or influencing any decision which would have a foreseeable and material financial effect on the donor, or any intermediary or agent for the donor, of gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time that the decision is made.  (Section 87103(e).)  

1.  Speeches


Regulation 18950.3 provides: 


Free admission, and refreshments and similar non-cash nominal benefits provided to a filer during the entire event at which the filer gives a speech, participates in a panel or seminar, or provides a similar service, and actual intrastate transportation and any necessary lodging and subsistence provided directly in connection with the speech, panel, seminar, or service, including but not limited to meals and beverages on the day of the activity, are not payments and need not be reported by any filer.







[Emphasis added.]


According to the itinerary provided with your letter of November 15, 1993, while the mayor was present in China to meet with officials, the mayor did not make any speeches.  Thus, these provisions would not apply to your situation.  Consequently, the payments for travel inside China (you stated you paid for transportation to and from China) and value of accommodations would be considered disclosable gifts and an economic interest for purposes of Section 87100 and 87103.  

2.  Informational Tours


We note that part of your time in China was spent touring various facilities in China.  Regulation 18942.1 exempts "informational material" from the definition of "gift."  Regulation 18942.1 provides:


"Informational material" means any item which serves primarily to convey information and which is provided to an official for the purpose of assisting him or her in the performance of his or her official duties.  Informational material may include:

* * *



(c)  On-site demonstrations, tours, or inspections designed specifically for public officials.  No payment for transportation to an inspection, tour, or demonstration site, nor reimbursement for any expenses in connection therewith, shall be deemed "informational material" except insofar as such transportation is not commercially obtainable.


Applying this definition to your facts, it would appear that the visit to the Hua Cai High-level Vocational School, the Foshan University, and the newly built high rise, multi-family residences in downtown Foshan on May 7, 1993, the visit to Ceramics Industry and Trade Group Corporation, the Art Ceramics Factory, the Continental Can Manufacturing Factory, the Ancestral Temple and the Foshan library on May 8, 1993, and the visit to the manufacturing plant on May 11, 1993, could be considered informational tours.  However, this would not include the cost of the transportation to and from the sites which would be considered reportable gifts.


It appears some of the other tours may fall within this exception, such as the ride on the Lijiang River on May 11, 1993,

and visits to historical sites in Gaungzhou, such as the Memorial Hall of Dr. Sun-Yat-Sen and the King's Tomb of the Yue Kingdom on May 13, 1993, but only to the extent that the tours served primarily to convey information for the purpose of assisting the mayor in the performance of her official duties.  You have not provided any facts to indicate that this was the case.

3.  Gifts to the Mayor's Spouse


Regulation 18944 provides:


(a)  Gifts given directly to members of an official's immediate family are not gifts to the official unless used or disposed of by the official or given by the recipient member of the official's immediate family to the official for disposition or use at the official's discretion.


(b)  Gifts delivered by mail or other written communication are given directly to members of the official's immediate family if the family members' names or familial designations (such as "spouse") appear in the address on the envelope or in the communication tendering or offering the gift, and the gift is intended for their use or enjoyment.

