




January 6, 1994

Roger Bassett

695 Boyes Blvd.

Sonoma, CA  95476






Re:
Your Request for Informal Assistance


Our File No. I-93-456

Dear Mr. Bassett:


This is in response to your letter of December 7, 1993, requesting advice regarding your responsibilities as a member of the Sonoma Environmental Advisory Commission under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


The initial letter concerning your responsibilities was received from Kenneth A. Wilson, Sonoma City Attorney.  However, the Commission does not provide formal advice to third parties concerning another person's duties under the Act. (Regulation 18329(b)(8).)  Since Mr. Wilson did not have your authorization to request the advice from the Commission, we would have provided him only general assistance.  Regulation 18329(c)(1) does provide that informal assistance may be requested by any person with a duty to advise other persons relating to their duties or actions under the Act. 


The Act requires that the Commission provide formal written advice to persons whose duties under the Act are in question.  (Section 83114(b).)  Your letter of December 7, 1993, which incorporated many of Mr. Wilson's facts by reference, would satisfy this provision.   


However, your request refers to a decision that has already occurred.  We cannot provide you with specific advice concerning a decision that has already occurred.  Regulation 18329(b)(8)(A), (copy enclosed) provides that formal written advice will be declined where the "requestor is seeking advice relating to past conduct."  Thus, we are providing you with informal assistance with respect to future possible decisions.  Nothing in this letter should be construed to evaluate any conduct which may have already taken place.    


Finally, please note that this letter is based on the facts provided.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)    

We note that the facts regarding your questions are in dispute.  To the extent that the facts are inaccurate, the analysis in this letter may not be apposite.  

QUESTIONS


1.  May you participate in decisions of the Sonoma Environmental Advisory Commission despite being employed by Garbage Reincarnation, Inc., a California nonprofit corporation that buys recycled material?


2.  May an official participate in decisions which may have a financial effect on the official's nonprofit employer?


3.  Does it make a difference that the employer is a nonprofit entity?


4.  Must an official disqualify himself or herself if the employer may be materially affected, but it is not certain?


5.  How is materiality determined with respect to a nonprofit employer?


6.  If a decision will materially affect an official's employer, but not the official, may the official participate in the decision?


7.  If a decision will materially affect an official's employer, may the official participate in decisions regarding advisory reports provided to the city council?


8.  Where a public official is selected based on the official's expertise in a field, would the official still be subject to the conflict-of-interest provisions of the Act?

CONCLUSIONS


1.  As discussed below, you may not participate in any decision which will have a foreseeable material financial effect on Garbage Reincarnation, Inc.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made or will be material depends on the facts of each particular case.  The Commission cannot make the factual determination of whether the effect will be material.


2.  Public officials are prohibited from making, participating in making, or otherwise using his or her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any of the official's economic interests, including sources of income such as Garbage Reincarnation, Inc.  


3.  This prohibition applies to nonprofit entities where the nonprofit is a source of income to the official of $250 or more within the 12 months prior to the decision.


4. The official must disqualify himself or herself if it is reasonably foreseeable that the decision will have a material financial effect on the source of income.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  


5.  With respect to a nonprofit entity, the financial effect of a decision is material if the nonprofit entity is directly involved in a decision before the official's agency, or if the source of income will be materially financially affected indirectly (as discussed below).  


6.  With respect to a source of income, the source of income is the economic interest against which materiality is measured.  A source of income may be materially affected requiring the official to disqualify himself or herself even where the actual income the official receives will not be affected.  


7.  An official with a conflict of interest is prohibited from making, participating in making, or otherwise using his or her official position to influence the governmental decision.

An official "participates in the making of a governmental decision" when, acting within the authority of the official's position, the official advises or makes recommendations to the decisionmaker, either directly or without significant intervening substantive review, by preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence the decision.  


 8.  Pursuant to the "public generally" exception, an official with a conflict of interest may participate in a decision if the financial effect of the decision on an official's economic interest is substantially the same as the financial effect on a significant segment of the jurisdiction, as discussed below.  However, currently, there is no exception for persons with expertise in a specific field.  

FACTS


You are an appointed commissioner of the Environmental Advisory Commission (the "advisory commission").  According to the city charter, members of this commission are selected to serve on the commission because their particular expertise or background is related to the needs of the commission.  Sonoma City Charter Section 2.65.010F provides that one of the members have expertise in "solid waste and recycling."


In your private capacity, you are employed with Garbage Reincarnation, Inc. (GRI), a nonprofit corporation that purchases recycled material.  You stated that there are 21 employees of GRI and that GRI's gross revenues in 1992 were $2,006,000.  You also stated that you work in the unincorporated area of the county and that 80 percent of the customers at that location are from the county.

ANALYSIS

1.  Nonprofit Entities as Economic Interests


The Act was adopted by the voters of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(c) and (d).


Nonprofit corporations are not "business entities" as defined in the Act.  Section 82005 defines a "business entity" as any organization or enterprise operated for profit.  However, nonprofit corporations, such as GRI, may still be "sources of income" as described in Section 87103(c).  Thus, if you received income from GRI in the past 12 months of $250 or more, you may not participate in any decision that will have a reasonably foreseeable material financial effect on GRI.


A.  Foreseeability


The existence of a foreseeable material financial effect is necessarily a factual question.  


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Thus, an official must determine, at the time of a decision, whether a financial effect on an economic interest is substantially likely.  

