

December 29, 1993

Linda A. Budge

Planning Facilitator

CommTech Services

9571 Mira Del Rio

Sacramento, CA  95827



Re:  Your Request for Advice




Our File No. I-93-460

Dear Ms. Budge:


This is in reply to your request for advice under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your questions do not concern a specific governmental decision we treat your letter as a request for informal assistance under Regulation 18329(b)(2)(B) and (c)(4). 


Also, please note that our authority to issue advice only extends to the Act.  You may wish to contact the Attorney General's Office or the Sacramento County Counsel to determine if additional legal restrictions apply.

QUESTIONS


1.  If you become a county supervisor, what restrictions would apply to you in participating in county decisions that may financially affect your fiance?


2.  What restrictions would apply to you in participating in county decisions that may financially affect clients of your business?

CONCLUSIONS


1.  The Act prohibits public officials from making, participating in making or using their official positions to influence a governmental decision in which they know or have reason to know they have a financial interest.  Therefore, if you have an economic interest in your fiance, you cannot participate in governmental decisions as a county supervisor which will have a reasonably foreseeable material financial effect on your fiance.  Generally, so long as you remain unmarried, and receive no gifts or income from your fiance of $250 or more in the previous 12 months, you will have no economic interest in your fiance and thus can participate in county decisions even if they financially affect him.


2.  If you become a county supervisor, you cannot participate in any government decision which will have a reasonably foreseeable material financial effect on your sources of income of $250 or more during the 12 months prior to the decision.

FACTS


In February 1992 you became engaged to a civil engineer whose firm, in which he is a partner, has always provided engineering and surveying services for subdividers and developers in Sacramento County, and who personally represents these same clients' projects before the Sacramento County Board of Supervisors.


You are not married to the engineer and have no firm plans to marry at any particular time.  You and he maintain separate checking accounts.  You have no legal interest in his partnership.  You own your own business in which we assume he has no legal interest.  You both own separate homes and maintain separate addresses, though he has lived at your residence since December 1990 when he began extensive remodeling of his house.  He continues to receive mail at his house and votes in the precinct in which his house is located.


During the past 14 years you have been hired as part of your business to work on projects for people who are still active in the Sacramento development community.


You are considering whether to run for the Sacramento County Board of Supervisors.  

ANALYSIS


Section 87100 states:


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


If you become a county supervisor, you will be a public official subject to the restrictions of Section 87100.


Section 87103 defines when an official has a financial interest in a governmental decision under Section 87100.  In pertinent part, Section 87103 states:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

***


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

***


Therefore, to the extent you have one or more of the economic interests set forth in Section 87103 in either your fiance or your business clients, you, as a county supervisor, could not participate in governmental decisions which have a reasonably foreseeable material financial effect on either of them.

Economic Interests


1.  Your Fiance - Under the facts you have provided, it does not appear that you have an economic interest in your fiance at this time.  Though you are engaged to and reside with your fiance, you have no legal right to any of his earnings.  Consequently, being engaged by itself does not create an economic interest covered by Section 87103.  Therefore, unless you have some other economic interest in your fiance under Section 87103, such as having received gifts or income from him of $250 or more in the 12 months prior to when you are presented with a governmental decision that will affect him financially, you will have no conflict-of-interest issues concerning him until you become married.  (Also, see Papen Advice Letter, No. A-93-475.)


2.  Your Business Clients - As set forth under Section 87103(c), a public official cannot participate in a governmental decision which will have a reasonably foreseeable material financial effect on persons or entities who, during the 12 months prior to the decision, were a source of income to the official of $250 or more.  Therefore, only those clients of your business would present potential conflicts of interest for you if you became a county supervisor.  Persons or entities who were not sources of income to you during this 12-month period do not create a conflict of interest under the Act.  We have enclosed, for reference, copies of two previous advice letters we have written on this issue.

Reasonably Foreseeable Material Financial Effect


Even if you have an economic interest in a person or entity under Section 87103, you are only disqualified from participating in a governmental decision when the decision will have a reasonably foreseeable material financial effect on that person or entity.


1.  Reasonable Foreseeability - Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


2.  Material Financial Effect - Commission Regulations 18702-18702.6 set forth when the effect of a particular governmental decision on a person or entity will be "material" and thus create a conflict of interest for an official.  This analysis must be applied on a case-by-case basis by reference to these regulations.  We enclose copies of those regulations for your reference. 


I hope this has been of assistance.  Should you have additional questions on this matter, please contact me at (916) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Scott Hallabrin





Assistant General Counsel
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