


December 9, 1993

Dorothy E. Kuntz

Research Aide

State Capitol Commission

1020 N Street, Suite 545

Sacramento, CA 95814




Re: Your Request for Advice

    Our File No. A-93-467

Dear Ms. Kuntz:


This is in reply to your request for advice concerning your duties under the Political Reform Act (the "Act).

QUESTION


May you work for a lobbying firm at the same time you work as a designated employee for the Legislature?


CONCLUSION


The Act does not prevent you from simultaneously working in these positions.  However, because the lobbying firm will be a source of income to you, you cannot make, participate in making or use your legislative position to influence any legislative decision which will have a reasonably foreseeable material financial effect on the lobbying firm.   


Please note that other restrictions outside the jurisdiction of the Political Reform Act may apply.  We understand that you already have consulted with counsel for the Joint Legislative Ethics Commission on these issues.

FACTS


You currently work as a designated employee for the State Capitol Commission, a unit which is part of the California Legislature.  You are a part time employee.


Recently, you were offered part time employment as a receptionist with the Hewett-Fairbanks lobbying firm.  In this position you would not be a lobbyist, but instead perform routine office duties such as answering telephones, keeping calendars, word processing and tracking legislation.  


If you take the position with the lobbying firm you would plan on continuing in your current position with the Legislature.

ANALYSIS


Generally, the Act does not prohibit government officials from simultaneously working for private employers.  Instead, the Act prohibits government officials from engaging in certain conduct in their official capacities that may have a financial impact on their economic interests, including sources of income to them such as their private employers.


For example, Section 87407 states:

No state administrative official, elected state officer, or designated employee of the Legislature shall make, participate in making, or use his or her position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.  


Based on this provision, as a designated employee of the Legislature, you are currently prohibited from participating in decisions made in the Legislature which relate to the Hewitt-Fairbanks lobbying firm because you have already received an offer of employment.


Furthermore, Section 87100 states:

No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Section 87103 defines when an official has a financial interest in a governmental decision for purposes of Section 87100.  It states, in pertinent part:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  



* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


Therefore, based upon Sections 87100 and 87103, once you begin employment with the Hewitt-Fairbanks lobbying firm, you may not participate in decisions at the Legislature that will have a reasonably foreseeable material financial effect on that firm.  That is because, under Section 87103(c), the firm will be a source of income to you of $250 or more in any 12-month period.


To determine whether a particular decision will have a "material financial effect" on the Hewitt-Fairbanks firm, you must refer to Commission Regulations 18702-18702.6.  If you require copies of these regulations, please contact me at your convenience.


Also, as you may be aware, Section 86205(a) of the Act prohibits lobbyists and lobbying firms from doing anything, "with the purpose of placing any...legislative official...under personal obligation to the lobbyist, lobbying firm, or the lobbyist's or the firm's employer."  We have not interpreted Section 86205(a) to mean that a lobbying firm intends to place an official under personal obligation when it employs that official (see, e.g., Regulation 18625), and we do not believe that was the type of activity Section 86205(a) was intended to deter.  Therefore, the prohibition in this section is not applicable to you if you are merely employed by the Hewitt-Fairbanks lobbying firm.


Should you have additional questions, please contact me at (916) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Scott Hallabrin





Assistant General Counsel

