




December 29, 1993

Michael P. Kenny

General Counsel

Air Resources Board

2020 L Street   

P.O. Box 2815

Sacramento, CA  95812






Re:
Your Request for Advice

Our File No. A-93-470

Dear Mr. Kenny:


This is in response to your request for advice on behalf of Lynne Edgerton regarding her responsibilities as a member of the Air Resources Board pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Ms. Edgerton participate in decisions of the Air Resources Board regarding vehicle emission limits, where her employer, CALSTART, is a nonprofit consortium advocating and developing advanced alternate fuel technology?

CONCLUSION


So long as the decisions of the Air Resources Board do not have a financial effect on CALSTART, Ms. Edgerton may participate in the decisions.


Alternately, if the financial effect on CALSTART is not distinguishable from the decision's effect on a significant segment of the public generally, Ms. Edgerton may participate in the decision.

FACTS


According to your facts, Ms. Edgerton was recently appointed to the Air Resources Board (the "ARB").  In her private capacity, Ms. Edgerton is employed with CALSTART, a nonprofit corporation under Revenue and Taxation Code Section 23701d, and awaiting a similar determination under Internal Revenue Code Section 501(c)(3).  Ms. Edgerton serves as CALSTART's Vice-President for Legal and Environmental Affairs.  Ms. Edgerton receives more than $250 per year in income from CALSTART.


CALSTART is a nonprofit consortium of more than 75 public and private entities formed to promote and develop advanced transportation technologies.  Participants and sponsors include aerospace companies, hi-tech firms, electric utilities, environmental groups, labor unions and research institutes (e.g., ANSI, Avery Dennison, Delta Tau Data Systems, Dowty Aerospace Los Angeles, Fairchild Manufacturing, Feher Design, Group IX Systems, HUB Engineering, Hughes Power Control Systems, International Rectifier Corporation, ITT Cannon, I Won Motronics, Kaiser Aluminum and Chemical Corporation, Pirelli Armstrong Tire Corporation, Trojan Battery Company, Intel, IBM, the South Coast Air Quality Management District and the United States Department of Transportation.)


The board of directors consist of California Electric and Natural Gas Utilities such as the Los Angeles Department of Water and Power, Pacific Gas and Electric Company, the Sacramento Municipal Utility District, Southern California Edison Company, Southern California Gas Company, and San Diego Gas and Electric Company; United States Businesses such as Amerigon Incorporated, Gencorp-Aerojet, Hughes Aircraft Company, Lockheed Corporation, Bank of America and Group IX Systems;  Local Transportation Agencies such as the Bay Area Rapid Transit District and Santa Barbara Metropolitan Transit District; and others such as the Chairman of the California Energy Commission, and representatives of the California Conference of Machinists and Natural Resources Defense Council.


CALSTART's stated mission is to create high quality jobs, clean the state's air and improve California's global competitiveness.  Specifically, CALSTART is:


o  Developing a vendor-base of California companies supplying advanced electric vehicle components to automotive customers worldwide.


o  Establishing the infrastructure required to successfully commercialize electric and CNG vehicles.


o  Commercializing advanced electric bus and mass transit systems.


o  Serving as a statewide information clearinghouse and center of activity for advanced transportation.


o  Pushing forward new initiatives in fuel cells, hybrid vehicles and advanced energy storage devices to promote the technological base needed for advanced transportation.


You anticipate that one of the decisions that will be presented to Ms. Edgerton and the ARB is the periodic adjustment of pollution emission limits for vehicles and production goals of zero-emission vehicles in 1998.  You have asked whether Ms. Edgerton may participate in the regulatory modifications to the vehicle and fuels requirements.

ANALYSIS

Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


According to your facts, Ms. Edgerton is a member of the Air Resources Board and in her private capacity, the Vice-President for Legal and Environmental Affairs for CALSTART, a nonprofit consortium developing advanced transportation technology.  You stated Ms. Edgerton receives a salary from CALSTART in excess of $250 a year.  Consequently, CALSTART is a source of income to Ms. Edgerton and she is prohibited from making, participating in making, or otherwise using her official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on CALSTART which is distinguishable from the decision's effect on the public generally.

Materiality


The standard to determine materiality differs depending on whether a source of income is directly or indirectly involved in the decision.  Generally, if the official's source of income is directly involved in a decision, the effect is deemed to be material.  


CALSTART is directly involved in a decision of the ARB when CALSTART: (1) initiates the proceeding; (2) is a named party in the proceeding; or (3) is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, CALSTART.  (Regulation 18702.1(b).)  You have not requested advice pertaining to any decisions in which CALSTART will be directly involved.


In addition, CALSTART is considered directly involved where there is a nexus between the purpose for which the official receives income and the governmental decision.  (Regulation 18702.1(a)(1).)  A nexus exists if Ms. Edgerton receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  (Regulation 18702.1(d).)  


In the past we have described the nexus test as follows:  


[I]f [the nonprofit] took a position on a particular proposal before [the agency]... disqualification on the matter would be required.




Best Advice Letter, No. A-81-032.


If you vote on a decision to provide a grant to the [nonprofit], you are accomplishing as a public official what you are paid to do in your position with the [nonprofit].




Cornelius Advice Letter, No. A-82-104.


In the Scheidig Advice Letter, No. A-82-212, we advised that the Mayor of Concord who received income from the Bay Area Council ("BAC") for work with BAC's Housing Advocacy Program was disqualified from housing decisions before the Concord City Council on which BAC had taken a particular position, had a specific policy or position, or had a general policy that clearly implied a specific result on a decision.


You are requesting advice pertaining to future decisions.  You have not provided facts to indicate that CALSTART will take a position on any particular decisions of the ARB.  However, as stated in the Scheidig Advice Letter, supra, Ms. Edgerton will also be disqualified where CALSTART's general policy clearly implies a specific result.  


You stated that one of the decisions that will be coming before the ARB in the future concerns strict vehicle emission limits that could be met by the advanced technology vehicles that CALSTART is promoting.  Thus, it would appear that the purpose behind the formation of CALSTART and CALSTART's stated objectives would clearly imply a favorable vote on stricter vehicle emission limits.  Thus, absent an exception, Ms. Edgerton would have a nexus in the decision and could not participate.

Exceptions


1.  No Financial Effect


Regulation 18702.1(c)(2) provides:


(2)  Although disqualification would otherwise be required under subsection (a)(1), (a)(2), or (a)(3) the decision will have no financial effect on the person or business entity who appears before the official, or on the real property.

