




December 22, 1993

Manny Chavez

Deputy State Fire Marshal

State Fire Marshal

Film Industry Unit

6922 Hollywood Blvd.

Hollywood, CA  90028






Re:
Your Request for Advice


Our File No. A-93-471

Dear Mr. Chavez:


This is in response to your letter requesting advice as a designated employee of the State Fire Marshal's Office with respect to the gift and honoraria restrictions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  


Finally, please be aware that other laws may apply to your facts, such as the doctrine of incompatible offices or activities.  It would be advisable to consult with your agency about incompatible activities, and the Attorney General's Office with respect to the doctrine of "incompatible offices" and other provisions of law that might apply to your facts.  

QUESTION


May you accept payment from the plaintiffs in a lawsuit in consideration for providing expert testimony at trial?

CONCLUSION


Providing expert testimony would not be considered a speech and therefore such a payment would not be subject to the Act's honoraria ban.  Moreover, to the extent you provide consideration of equal or greater value in exchange for the payment, it would be considered income and would not be limited.  However, the receipt of both income and gifts would be subject to the Act's disclosure and disqualification provisions.

FACTS


You are a Deputy State Fire Marshal in the Office of the State Fire Marshal.  As Deputy State Fire Marshal your duties include providing fire safety training to local fire departments and the film industry as it relates to State Fire Marshal regulations.  In addition, you participate in investigations and inspections of licensed pyrotechnic special effects operators, and serve as a liaison between local fire agencies and the motion picture and television industry.


You have recently been asked by the attorneys for the plaintiffs in a case involving an actress who was severely burned while performing a fire breathing act, to serve as an expert witness.  The plaintiffs in this case have offered to pay you for your services.  You stated that as an expert witness you will be acting in your private capacity and provide testimony based upon your experience and education.  


You also noted that the State Fire Marshal does not regulate fire breathing, fire eating, fire juggling or any similar act where flammable liquids are used to create such an event.  

ANALYSIS

1.  Honoraria


The Act provides:  


"Honorarium" means, except as provided in subdivision (c), any payment made in consideration for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.







Section 89502(b).  


No member of a state board or commission, and no designated employee of a state agency, shall accept an honorarium from any source, if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interest.  This section shall not apply to any part-time member of the governing board of any public institution of higher education, unless the member is also an elected official.







Section 89503(a).


You have asked how these provisions would affect the receipt of a payment from plaintiffs in a lawsuit in exchange for your expert testimony.  As a designated employee, you are prohibited from accepting "any payment made in consideration for any speech given" from any source you would be required to disclose.  


Regulation 18931.1 defines a "speech given" as:


[A] public address, oration, or other form of oral presentation, and includes participation in a panel, seminar, or debate.  A "speech given" does not include a comedic, dramatic, musical, or other similar artistic performance.


You stated that you have been offered payment to provide expert testimony in a lawsuit.  While "speech" has been defined broadly in furtherance of the purposes of the new ethics provisions, we conclude that providing expert testimony in trial would not fall within this definition and thus would not be subject to the honoraria prohibition of Section 89503.

2.  Gift Limits


However, a payment received may still be limited under the ethics provisions of the Act.  Section 89505(a) provides:


No member of a state board or commission, and no designated employee of a state agency, shall accept gifts with a total value of more than two hundred fifty dollars ($250) in a calendar year from any single source, if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interest.  This paragraph shall not apply to any part-time member of the governing board of any public institution of higher education, unless the member is also an elected official.


The limit in Section 89505(a) would apply only if the payment received is considered a "gift" rather than "income."  


"Income" is defined in Section 82030 as any payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, loan, forgiveness or payment of indebtedness received by the filer and reimbursement for expenses or per diem.  


Conversely, "gift" is defined in Section 82028 as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.


According to your facts, you will be paid for your expert testimony.  So long as you provide consideration of equal or greater value, the payment will be considered income and will not be subject to the gift limits of the Act.

3.  Disclosure and Disqualification


The Act also requires that every public official disclose gifts and income.  (Sections 81002(c), 87200-87313.)  Officials are required to report the name and address of each source of income aggregating $250 or more in value, or $50 or more in value if the income was a gift, and a general description of the business activity, if any, of each source.  (Section 87207.)


Moreover, Section 87100 prohibits any public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  (Section 87100.)  


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any source of income of $250 or more or any donor of a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(c) and (e).)


You have not indicated that any potential decisions of your agency will affect the plaintiffs in the case.  If a decision arises that might affect them, you should contact us for further advice.  Until then, we have provided some general material pertaining to this issue for your information.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,

