


January 5, 1994

Vivian R. Davis

Executive Director

Board of Chiropractic Examiners

3401 Folsom Boulevard, Suite B

Sacramento, CA  95816




Re:  Your Request for Advice





Our File No. A-93-476

Dear Ms. Davis:


Your letter of December 10, 1993, originally requested advice on behalf of four members (Dr. Friesen, Dr. Boland, Mr. Bovee and Dr. Newman) of the California State Board of Chiropractic Examiners (the "Board") regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").    Subsequently, your letter of December 31, 1993, narrowed your request for advice to only Dr. Friesen.


The advice provided in this letter is based upon the facts provided in your letters, our telephone conversations on 

December 30 and 31, 1993, and my telephone conversation with 

Dr. Friesen on January 3, 1994.


Please note that we do not advise on past conduct and our advice and any immunity is only prospective in nature.  In addition, we only provide advice regarding conflicts of interest under the Act.  If you have questions regarding other conflicts of interest, such as the doctrine of incompatible activities, please contact the Attorney General's Office.

QUESTION


May Dr. Friesen participate in the Board decision regarding adoption of its Regulation 317(y), which includes the treatment for infectious disease within the definition of unprofessional conduct for chiropractors?

CONCLUSION


Dr. Friesen may participate in the Board decision regarding adoption of its Regulation 317(y), if the decision will have no financial effect on the California Chiropractic Association, a source of income to him.

FACTS


R. Lloyd Friesen, D.C., is a member of the Board of Chiropractic Examiners.  He also chairs the Governmental Affairs Department of the California Chiropractic Association ("CCA").  Dr. Friesen receives $500 a month from the CCA as remuneration for the personal services and time he spends on CCA activities. 

Dr. Friesen stated that he renders technical assistance and sometimes testifies, but he does not lobby for the CCA.


Dr. Friesen is a licensed chiropractor in the State of California and owns his own chiropractic business.


The State Board of Chiropractic Examiners consists of seven members appointed by the Governor.  The authorizing law mandates that two members shall be public members and five members shall be California licensed chiropractors for at least five years.  (Business and Professions Code, Section 1000-1.)


On January 6, 1994, the Board is voting on its Regulation 317(y) which includes the treatment for infectious disease within the definition of unprofessional conduct for chiropractors.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.



(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  



Section 87103(a)-(d).


According to the facts provided, Dr. Friesen owns his chiropractic practice and receives income in excess of $250 a year from CCA.  (Sections 87103(a),(c) and (d).)  Dr. Friesen is therefore prohibited from making, participating in making or using his official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on any of his economic interests, which is distinguishable from the decision's effect on the public generally.

Materiality:  California Chiropractic Association


The standard to determine materiality differs depending on whether a source of income is directly or indirectly involved in a governmental decision.  Generally, if the official's source of income is directly involved in a decision, the effect is always deemed to be material.


CCA is considered directly involved if there is a "nexus" between the purpose for which Dr. Friesen receives income from CCA and the governmental decision.  (Regulation 18702.1(a)(1).)  A "nexus" exists if Dr. Friesen receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  (Regulation 18702.1(d), copy enclosed.)  


In the Scheidig Advice Letter, No. A-82-212, we advised that the Mayor of Concord who received income from the Bay Area Council ("BAC") for work with BAC's Housing Advocacy Program was disqualified from participating in housing decisions before the Concord City Council on which BAC had taken a particular position, had a specific policy, or had a general policy that clearly implied a specific result in a decision, because a nexus existed between the purpose for which the mayor received income from BAC and the housing decisions.


We have no facts regarding CCA's position on the upcoming Board decision.  However, Dr. Friesen, in his capacity as the chair of the Governmental Affairs Department of CCA, stated that he is not a lobbyist and only provides technical assistance.  Therefore, whether a "nexus" exists is a factual determination we cannot make.  However, even if there is a "nexus" which prohibits Dr. Friesen from participating, we still must examine if there is an applicable exception.


Regulation 18702.1(c) provides that an official does not have to disqualify himself or herself from a governmental decision, as follows:


(2)  Although disqualification would otherwise be required under subsection (a)(1), (a)(2), or (a)(3) the decision will have no financial effect on the person or business entity who appears before the official ....


Accordingly, even if a nexus exists, it does not appear that this particular decision will have any financial effect on CCA.  Therefore, if CCA will not be financially affected by the decision, Dr. Friesen may participate in the Board decision regarding adoption of its Regulation 317(y) if the decision does not have a material financial effect on any of his other economic interests, which is distinguishable from the decision's effect on the public generally.

"Public Generally" Exception


Dr. Friesen has an economic interest in his chiropractic business (Section 87103(a)).  It seems reasonably foreseeable that a decision to adopt a regulation which defines the treatment of infectious disease as unprofessional conduct could have a financial effect on his chiropractic business if it limits the scope of his practice.  Whether the effect is material must be determined under Regulation 18702.2(g), copy enclosed.  This is a factual determination which we cannot make.


If the effect on the business is material, it must then be determined if the "public generally" exception applies. 
Regulation 18703.3 (copy enclosed) conditionally applies Section 87103's "public generally" exception to public officials who, by law, are appointed to a governmental board or commission to represent a specific economic interest on that body.  If the conditions of the regulation are met, then the public official does not have a conflict of interest under the Political Reform Act.  This applies only to governmental decisions that have a financial effect on the economic interest the official was appointed to represent.  The intent of this regulation is to allow these officials to represent the interests that the law intended.


For the "public generally" exception of Regulation 18703.3 to apply, four criteria must be met under subdivision (a):


(1)  The statute, ordinance, or other provision of law which creates or authorizes the creation of the board or commission contains a finding and declaration that the persons appointed to the board or commission are appointed to represent and further the interests of the specific economic interest.


(2)  The member is required to have the economic interest the member represents.


(3)  The board's or commission's decision does not have a material financial effect on any other economic interest held by the member, other than the economic interest the member was appointed to represent.


(4)  The decision of the board or commission will financially affect the member's economic interest in a manner that is substantially the same or proportionately the same as the decision will financially affect a significant segment of the persons the member was appointed to represent.


The issue you raise is primarily directed at subdivisions (a)(1),(2) and (4) of Regulation 18703.3.  If these criteria are satisfied, then the exception in the regulation can be applied to Dr. Friesen (and the other chiropractor members of the Board).  Thus, only when a Board decision has a unique or non-proportional financial effect on a member's economic interests will Regulation 18703.3 not apply.

