




January 12, 1994

J. Scott Zundel

73-255 El Paseo, Suite 19

Palm Desert, CA  92260






Re:
Your Request for Advice


Our File No. A-93-478

Dear Mr. Zundel:


This is in response to your letter requesting advice on behalf of Councilmember Sybil Jaffy regarding her responsibilities as a Rancho Mirage City Councilmember pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  The Commission will decline to provide advice related to conduct that has already occurred.  (Regulation 18329.)  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Councilmember Jaffy participate in a decision regarding the Rancho Mirage City Hall/Library Project which is proposed for a site within 180 feet of a planned unit development in which the councilmember owns a unit?


2.  If the councilmember is prohibited from participating in decisions regarding the Rancho Mirage City Hall/Library Project, may she participate in decisions to place the issue on the ballot for a future election? 

CONCLUSIONS


1.  Councilmember Jaffy may not participate in a decision regarding the Rancho Mirage City Hall/Library Project if the project will have any financial effect on her real property interest, which includes the interest she holds in her residence and the property owned in common by the residents of the complex.


However, under the facts presented, the "public generally" exception would apply to permit the councilmember to participate in the decisions if they will affect 10 percent or more of the population in the jurisdiction of the councilmember's agency or the district the councilmember represents, or 10 percent or more of all home owners or all households in the jurisdiction or the councilmember's district.


2.  To the extent that the councilmember has a conflict of interest in a decision, she is also prohibited from participating in decisions to place the issue on the ballot.

FACTS


The facts of this letter consist of information obtained in your letters of December 21, 1993, and January 5, 1994, and an appraisal received by this office on January 7, 1994.


Councilmember Jaffy is a Rancho Mirage City Councilmember elected to represent the fourth district (of five election districts in the city).  You stated that the city had a land area of 23.5 square miles and a population of 10,614.  The councilmember's district has a population of 2,021.


The city will be considering a project to construct a new civic center, library, and chamber of commerce on 12 acres of property in district four.  The site is within 800 feet of the councilmember's residence, which consists of a unit in a planned unit development called Desert Villas, and 180 feet from the portion of the complex owned in common by Councilmember Jaffy and the other residents of the complex.  Desert Villas consists of 94 units and is a walled and gated community.  


You stated that virtually the entire population of the district is within 2,500 feet of the site.  You stated in your letter of January 5, 1994 that 1,158 persons reside within 2,500 feet of the project.  


You also submitted an appraisal.  Pertinent to the question you present is that the appraisal found that the project would similarly affect persons in other planned unit developments (Sunrise and Rancho Las Palmas).  The appraisal concluded that 22.8 percent of the residents in district four would be similarly affected.


Currently, the city council is split on whether to go forward with the project.  Thus, the city currently cannot go forward with the project if the councilmember has a conflict of interest.  In order to break the deadlock, the city council is considering whether to place the matter on the ballot for a vote of the people.  However, the vote on placing the matter on the ballot was also split, and as a result, the city currently cannot go forward with the advisory measure.  You have also asked, whether despite the conflict, the councilmember may participate in the decision to place the matter on the ballot.

ANALYSIS

Conflicts of Interest, Generally


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 provides that an official has a financial interest in any decision which will have a reasonably foreseeable material financial effect on any real property in which the official has a direct or indirect interest worth $1,000 or more.  


According to your facts, Councilmember Jaffy owns a unit in a planned unit development in the city.  We assume that the councilmember's interest in the unit is worth more than $1,000.  Thus, the councilmember has a real property interest in her unit.  


In addition, according to your facts, the councilmember has an ownership interest in the common areas of the complex.  We have stated in the past, in the case of a condominium, that the owner's interest is an undivided interest in common in a portion of real property coupled with a separate interest in a space called a unit.  (Jones Advice Letter, No. A-90-715.)  We understand this to be the case with the councilmember's property in the planned unit development.


You stated that her unit is within 800 feet of the project site, but the common property in which she has an interest is within 180 feet of the project.  Thus, pursuant to regulation 18702.3(a)(1), she will be required to disqualify herself if there will be any financial effect on her property.

"Public Generally" Exception


Regulation 18703 provides an exception to the conflict-of-interest provisions if the effect on the official's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Former Regulation 18703.)  


On September 7, 1993, the Commission repealed former Regulation 18703 and adopted a new regulation which established specific standards for the "public generally" exception.  This new regulation became effective upon adoption by the Commission.  New Regulation 18703 provides that the "public generally" exception applies where both subdivisions (1) and (2) apply.


(1)  Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:



(A)  The decision will affect:



(i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 


(ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or 


(iii)  Fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; or,



(B)  The decision will affect 5,000 individuals who are residents of the jurisdiction; or,

* * *


(2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the economic interests of the segment identified in subdivision (a)(1) of this regulation.


You stated that Rancho Mirage City Councilmembers are elected by districts.  The city has five council districts, Councilmember Jaffy's district has a population of 2,021.  You also stated that there are more than 3,500 residents residing in single family dwellings within 2,500 feet of the project (1,058 in planned unit developments and 100 residents in single family dwellings).  If in fact, 10 percent of the population of the councilmember's district or of the jurisdiction as a whole is affected in substantially the same manner as the councilmember, the "public generally" exception would apply.  


According to the appraisal performed by Raymond L. Dozier, MAI, the project will not affect the councilmember in a manner that is distinguishable from the decision's effect on 22 percent of the residents in her district.  


Please note, however, that this letter should not be construed as an evaluation of the accuracy of the appraisal.  As stated above, the Commission does not act as the finder of fact in providing advice.  Commission advice consists of the application of the law to a particular set of facts provided by the requestor.  (Regulation 18329.)  


Consequently, so long as it is reasonable to rely on the assessment of materiality made by the broker, the councilmember may participate in the decision.  Accordingly, it is to the benefit of the councilmember that a thorough assessment of financial effects is made and that the facts and analysis on which the assessment is based are thoroughly documented.  

Advisory Measures

