




January 13, 1994

William P. Curley, III

Assistant City Attorney

City of Irwindale    

Number One Civic Center Circle

P.O. Box 1059

Brea, CA  92622-3811     






Re:
Your Request for Advice 





Our File No. A-93-482

Dear Mr. Curley:


This is in response to your letter requesting advice on behalf of Irwindale City Councilmember Patricio Miranda concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Councilmember Patricio Miranda participate in decisions of the City of Irwindale regarding a proposed senior citizen's housing complex where the councilmember owns and rents out property which is within 2,500 feet of the housing complex?

CONCLUSION


Councilmember Miranda may participate in the city council's consideration of the senior citizen housing complex so long as the development of the housing complex will not foreseeably increase or decrease the fair market value of his real property by $10,000 or more, or the rental value of his property by at least $1,000 in a 12-month period, or have a reasonably foreseeable material financial effect on his sources of income.   

FACTS


The Irwindale City Council will be considering a proposed senior citizen housing complex to be located at the southeast corner of Arrow Highway and Ayon Avenues in the City of Irwindale.  The residential housing complex will consist of nine to eighteen condominium units to be made available to qualifying senior citizens.  


Councilmember Miranda is a member of the City of Irwindale City Council.  The council is the governing body of the Irwindale Housing Authority which will undertake the development of the residential housing complex. 


Councilmember Miranda owns the following properties in the City of Irwindale which are more than 300 feet from the proposed senior citizen housing complex but less than 2,500 feet from the same site:


1.  Three residential properties located at 15821 through 15829 on Hidalgo Street (one is Councilmember Miranda's residence, the other are two rented units of a duplex); 


2.  A dwelling and a retail store operated as a tire business, both of which are leased and located at 5,014 North Irwindale Avenue; and


3.  Commercial property improved with a Jack-In-The-Box Restaurant, which is leased and located at 16004 Arrow Highway. 


You have submitted with your materials a letter to Councilmember Miranda dated December 7, 1993, from Mr. Lawrence D. Brown, an independent real property appraiser, attesting that there will be no significant economic impact on Councilmember Miranda's property that will result from the development of the housing complex. 


You have asked whether Councilmember Miranda may participate in city council decisions concerning the proposed complex.

ANALYSIS

Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the Irwindale City Council, Councilmember Miranda is a public official under the Act.  (Section 82048.)   


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  





Section 87103(b) and (c).

Materiality


The Commission has adopted differing guidelines to determine whether the effect of a decision is material, based on the specific circumstances of each decision.  For example, if an official's economic interest is directly affected by a governmental decision, Regulation 18702.1 provides the appropriate standard for determining materiality.  


A public official is also required to disqualify himself or herself where an economic interest will be indirectly affected by a decision.  Regulations 18702.2 - 18702.6 provide differing standards for making this determination.  


1.
Real Property


Councilmember Miranda owns several parcels in the jurisdiction.  We assume that he has an interest in each of these properties of $1,000 or more.  Consequently, he is prohibited from making, participating in, or influencing decisions which would have a reasonably foreseeable material financial effect on his property that is distinguishable from the effect on the public generally.


Regulation 18702.3 provides that the effect of a decision on real property in which an official has an economic interest is material if:



(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:




(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


Each parcel owned by the councilmember is within 2,500 feet of the proposed senior citizen housing complex.  However, none of the properties is within 300 feet of the proposed site.  Consequently, he may not participate in the decisions regarding the complex if the decisions will foreseeably increase or decrease the fair market value of his real property by $10,000 or more or the rental value of his property by at least $1,000 in a 12-month period.  (Regulation 18702.3(a)(3)(A).)


Regulation 18702.3(d) sets forth factors that must be considered in determining whether a decision will have a material financial effect on real property.  These factors are as follows:



1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


3.  [W]hether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.


You have submitted a letter from a real estate appraiser attesting to the fact that the proposed housing complex will not have a significant economic impact on the councilmember's property.


The Commission cannot determine whether there will be a material financial effect on the councilmember's property or evaluate the accuracy of the appraisal letter.  However, it is important to note that formal written advice is the application of the law to a particular set of facts provided by the requestor.  (Regulation 18329.)  Thus, any immunity that flows from the letter is only applicable to the extent that the underlying facts that you have submitted are accurate.   


Thus, for example, if it is reasonable to rely on the assessment of materiality made by the appraiser, the councilmember may participate in the decisions regarding the housing complex.  Conversely, if reliance on the appraiser's opinion by the councilmember is unreasonable, the councilmember may be in violation of the Act if he participates in the decisions.  Accordingly, it is to the benefit of the councilmember that a thorough assessment of financial effects is made and that the facts and analysis on which the assessment is based are thoroughly documented.  


The appraiser expressly does not consider the factors in Regulation 18702.3(d) in reaching his written conclusions.  Consequently, reliance on these conclusions would not be advisable.


Once you consider the factors of Regulation 18702.3(d) and any other relevant factors, if it is determined that the project decisions will not have a material financial effect on the councilmember's real property, the councilmember may participate in the decisions.  However, as noted earlier, we must leave this ultimate factual determination of materiality to you.  

