





February 16, 1994

David L. Zaltsman

Deputy County Counsel

County of Napa 

1195 Third Street

Room 301

Napa, CA 94559-3001







Re:
Your Request for Advice








Our File No. A-93-484

Dear Mr. Zaltsman:


This is in response to your letter requesting advice on behalf of Napa County Supervisor Mike Rippey regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   This letter also shall serve to confirm the telephonic advice that was provided to you on January 11, 1994, the day of the county supervisor's meeting.  

QUESTION


The minimum parcel size for property designated as Agricultural Watershed in the General Plan and zoned Agricultural Watershed is 40 - 160 acres, depending on "physical constraints."  The pending county board of supervisor's decision would change the minimum parcel size to mandate 160 acres in all cases.


Does the "public generally" exception apply to permit a county supervisor who owns 160 acres of land within the affected area to participate in a decision to change the minimum parcel size referenced above?

CONCLUSION


The "public generally" exception does not apply to permit Supervisor Rippey to participate in the decision, since a significant segment of the public generally would not be financially affected by the decision in substantially the same manner as the supervisor's real property interest. 

FACTS


The Napa County General Plan designates the vast majority of land outside of the small valley floors as Agricultural Watershed and Open Space ("AWOS"); the land is zoned Agricultural Watershed ("AW").  At the current time the minimum parcel size for this General Plan designation and zoning district is 40 - 160 acres, depending on "physical constraints."  The actual size allowable, therefore, involves a case-by-case analysis by planning department staff and, subsequently, the planning commission and the board of supervisors.  


The proposal which the board of supervisors heard on 

January 11, 1994, would change the minimum parcel size to 160 acres in all cases.  Thus, all property owners with 80 - 320 acres potentially would be affected by the decision since they no longer could subdivide their property.  One of the members of the board of supervisors who would like to consider this amendment to the General Plan and Zoning District, Mike Rippey, falls within this category.  He owns 160 acres of land within the AWOS/AW area.  


The property located within the AWOS/AW area comprises nearly eighty (80) percent geographically of Napa County and nearly half of the parcels in the unincorporated area.  There are approximately 40,000 property owners in both the cities and unincorporated areas of the county.  Approximately 7,000 of these property owners own land in the AWOS/AW area, and of these, 1,129 own 80 acres and above.  


Based on public debate and testimony received at preliminary hearings in this matter, the vast majority of the landowners in the area who have testified against the proposed amendment believe the increase in the minimum size requirement will substantially diminish their property values by taking away their right to subdivide their land into smaller parcels.  On the other hand, the county assessor testified that one effect of passing the amendment might be to increase the value of the land in question because the long-term number of homesites available would be significantly diminished while demand for those homesites would not.  All agree, however, there will be some financial effect on the property owners.  


For purposes of your letter, you asked that we assume the financial effect of the decision on Supervisor Rippey's property would be "material."  Under the current zoning scheme, Supervisor Rippey would potentially be able to subdivide his land into four parcels.  Under the proposed new scheme, he would not be able to subdivide his property.

ANALYSIS


Conflicts of Interest


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 provides that an official has a financial interest in any decision which will have a reasonably foreseeable material financial effect on any real property in which the official has a direct or indirect interest worth $1,000 or more.  


According to your facts, Supervisor Rippey owns 160 acres of land within the AWOS/AW area.  Thus, for purposes of the conflict-of-interest provisions of the Act, the supervisor's interest in real property is a potentially disqualifying economic interest.


Supervisor Rippey's property is located within the geographical area that will be affected by the decision in question.  Thus, the supervisor will be required to disqualify if the reasonably foreseeable financial effect of the decision on his property is material.  


You stated in your letter that the decision in question is an amendment of an existing zoning ordinance or other land use regulation which is applicable to all property designated in that category.  Therefore, we apply Regulation 18702.3(c) to determine materiality.  Pursuant to Regulation 18702.3(c), the financial effect of the decision is considered material if the decision will affect the fair market value of Supervisor Rippey's property in the amount of ten thousand dollars ($10,000) or more or will affect the rental value of his property by $1,000 or more per 12 month period.  

"Public Generally" Exception


Regulation 18703 provides an exception to the conflict-of-interest provisions if the effect on the official's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  


Regulation 18703 provides that the "public generally" exception applies where both subdivisions (1) and (2) apply.


(1)  Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:



(A)  The decision will affect:



(i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 


(ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or 


(iii)  Fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; or,



(B)  The decision will affect 5,000 individuals who are residents of the jurisdiction; or,

* * *


(2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the economic interests of the segment identified in subdivision (a)(1) of this regulation.


You stated that there are 40,000 property owners in the county and that approximately 7,000 of these property owners own land in the AWOS/AW area.  However, of these 7,000 property owners, only 1,129 own 80 acres and above.  At the time we spoke on January 11, 1994, you did not know how many of the 1,129 property owners owned between 80 - 320 acres, in other words, how many property owners would actually be financially affected by the pending decision.  However, it was apparent that neither the ten percent threshold nor the 5,000 person criteria would be satisfied in any event.  Thus, it did not appear that the "public generally" exception would apply to permit Supervisor Rippey to participate in the decision.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\







Sincerely,







Steven G. Churchwell







General Counsel







By:
Deanne Stone







Senior Commission Counsel
