


January 19, 1994

Stephen L. Wright

Town Manager

Town of Truckee

P.O. Box 2884

Truckee, CA  96160-2884




Re:  Your Request for Advice





Our File No. A-93-489

Dear Mr. Wright:


This is in reply to your request for advice under the Political Reform Act (the "Act")  on behalf of Truckee Town Councilmembers Embree Cross and Steve Carpenter.  Your request for advice follows more general advice provided to Councilmembers Cross and Carpenter in the Crabb Advice Letter, No. I-93-431 and Crabb Advice Letter, No. I-93-427, respectively.  


Please note that, in issuing advice, the Commission is not a finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Furthermore, we cannot comment on or issue advice concerning any conduct which may have already taken place.  (See Regulation 18329(b)(8)(A).)

QUESTIONS


Do the conflict-of-interest provisions of the Act prohibit Councilmember Cross or Councilmember Carpenter from participating in Truckee Town Council decisions on whether to present the following positions to the Placer County Board of Supervisors concerning the Gooseneck Ranch project:


1.  Parks and Recreation:  That recreation funds raised from the project should be spent either within the local parks and recreation district or be split with the Town of Truckee.


2.  Air Quality:  That all funds or fees derived from the project for air quality improvement be spent in the Martis Valley.


3.  Traffic/Circulation:  That traffic mitigation fees, other than those already committed toward the Highway 267 bypass and Placer County, be directed to the Town of Truckee for improvements to other roadways and intersections affected by the project.


4.  Housing:  That Placer County provide relief to Truckee for the project's anticipated impact on the availability of affordable housing in the Town of Truckee.

CONCLUSIONS

Councilmembers Cross and Carpenter may:


1.  Participate in the Parks and Recreation and Air Quality decisions.


2.  Participate in the Traffic/Circulation decision so long as it will have no reasonably foreseeable material financial effect on their businesses or real property, or on their sources of income of $250 or more during the 12-month period prior to the decision.


3.  Not participate in the Housing decision if, as a result of the increase of new affordable housing units over those already projected for the project, there will be a financial impact on their respective businesses that exceeds the threshold amounts set forth in Regulation 18702.2.

FACTS


A major development project in Placer County known as Gooseneck Ranch has been proposed and is under review by Placer County.  The project immediately abuts the Town of Truckee, which is in Nevada County.  The project consists of the development of 565 dwelling units composed of single family condominiums, a golf course, tennis courts and related infrastructure.  The Placer County Planning Commission has conducted two public hearings and has approved the project except for a zoning change which requires action by the Placer County Board of Supervisors.


The Town of Truckee became an active interested party in the review of the Gooseneck Ranch project after it secured full service staffing in July 1993 following incorporation of the town in March 1993.  Prior to that time, all project related reviews and actions were administered by Nevada County.  The Truckee Town Council has directed its staff to actively participate in the project review, analysis and negotiations for mitigating potential impacts.  The mayor and staff initiated action in testimony before the Placer County Planning Commission on a number of issues.  As a result, several specific issues were determined to be of possible major concern to the town and direction was given to pursue clarity and/or resolve these concerns.  Additionally, the council directed staff to file appropriate appeals to the decision of the Placer County Planning Commission to require full hearings before the Placer County Board of Supervisors.


The issue before the Truckee Town Council is whether to proceed with an appeal on this project based upon the following staff recommended positions:


1)  Parks and Recreation:  The project facilities would be private.  No public use areas such as ball fields, etc. would be provided; thus, significant impacts would occur within the town of Truckee and the Parks and Recreation District due to additional demands upon facilities.  Recognizing Placer County comments that all funds raised for recreation be spent in Placer County, the town's position has been defined as wanting the funds spent within the local Parks and Recreation District, not just within Placer County.  An acceptable disposition of this issue would be a position that a formal agreement be made between the town, the Parks and Recreation District and Placer County to require joint planning and agreement on the development of facilities or, alternatively, that the fees be split equally.


2)  Air Quality:  The issue is the mitigation of fixed and mobile pollution generation in the Martis Valley, a portion of which lies within both the town and Placer County.  The town council's position is that all funds/fees derived for air quality improvement be spent in the Martis Valley area and that such agreement be placed in a formal binding agreement.  


3)  Traffic/Circulation:  The project has tremendous impact along the Highway 267 corridor and, in particular, downtown Truckee.  Given the level of significance, the council has determined that the 267 bypass development is essential and that other immediate roadways/intersection improvements are needed in the town.  The town position is that mitigation fees, other than Highway 267 or Placer County committed fees, be directed to the town for mitigation action and that this occur through agreement between the town of Truckee and Placer County.


4)  Housing:  The issue relates to the project providing adequate on site affordable housing.  The town's expressed position is that the project provide relief for its created impacts so that the Martis Valley and the town are not burdened with additional responsibility and costs to meet the project's generated needs.  The solution sought is to accomplish mitigation on site as much as possible and that the development will be responsible for all costs associated with providing such housing.  All units must be new in that limited supply exists and net loss of affordable units should be zero.


Councilmember Cross


Councilmember Cross and his wife own 88 percent of the only lumber yard in the Town of Truckee.  There is another supplier of building materials in the town and competitive lumber yards in Reno, Grass Valley, Auburn, South Lake Tahoe and Sacramento.  The lumber yard which the councilmember jointly owns has a 30-35 percent share of the market due to that competition.  Eighty percent of the sales by the lumber yard are for new residential construction and remodels.  Twenty percent of the sales are retail and commercial in construction.


Construction is a major industry in the town, with most of the new construction being second or vacation homes in the $200,000-225,000 range.  The councilmember owns jointly both the lumber yard business property and a home within the town limits.  Four to five hundred homes per year are presently being built in the area, which includes both the town and the unincorporated areas.  Each house built for which the councilmember's business supplies the materials represents a new income of approximately $1,000 to him and his wife.


Councilmember Carpenter


Councilmember Carpenter is a real estate broker and owner of a real estate office in Truckee affiliated with Prudential of California.  


He has no present or anticipated business relationship with the developer of the Gooseneck Ranch project.  However, his office has over 300 properties listed in the Truckee area.  The total multiple listings of all real estate offices for the area is approximately 1200 out of approximately 18,000 total parcels.

ANALYSIS


Section 87100 prohibits public officials from making, participating in making or using their official positions to influence governmental decisions in which they have an economic interest.  Truckee town councilmembers are public officials subject to Section 87100.  (Section 82048.)


Among other things, Section 87103 specifies that an official has an economic interest in a decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or on a member of the official's immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


Under the facts presented, the focus of our analysis is whether the town council decisions to take the four general positions detailed above in relation to the Gooseneck Ranch project will have a reasonably foreseeable material financial effect on Councilmember Cross' or Councilmember Carpenter's businesses, real property or sources of income.


The effect of a decision is "reasonably foreseeable" if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)


Parks and Recreation Decision:  This decision is essentially whether the town council should attempt to convince the Placer County Board of Supervisors either to spend recreation funds raised from the Gooseneck Ranch project within the local parks and recreation district or to split the funds with the town of Truckee so they can be used to create additional parks or recreation facilities.  Until a more definitive expenditure of these funds emerges, it cannot be said that there is a substantial likelihood of such a decision affecting Councilmember Cross' or Carpenter's economic interests.  Accordingly, they have no conflict of interest if they participate in this decision.  


Air Quality Decision:  This decision involves whether to attempt to convince the Placer County Board of Supervisors to spend funds or fees derived from the Gooseneck Ranch project for air quality improvement in the Martis Valley.  The effects of such a decision at this time are also too speculative to say that it will have a reasonably foreseeable material financial effect on Councilmembers Cross' or Carpenter's economic interests.  Therefore, they have no conflicts of interest if they participate in this decision.


Traffic/Circulation Decision:  The traffic/circulation decision is whether to attempt to convince the Placer County Board to direct certain traffic mitigation fees from the Gooseneck Ranch project for improvements to other Truckee roadways and intersections affected by the project.


To the extent that the only foreseeable effect of this decision will be to provide funds to Truckee for use on future, undefined road improvements, there is no conflict of interest for either Councilmember Cross or Councilmember Carpenter.  


However, if the funds will be spent on already defined road improvements, Councilmembers Cross and Carpenter must assess whether these specific improvements will have a reasonably foreseeable material financial effect on their businesses, real property or sources of income.  For example, if an already defined road improvement will cause a large customer of Councilmember Cross' lumber company or a person who paid a real estate commission to Councilmember Carpenter within the prior 12 months to lose his or her home, there probably will be a conflict of interest.  Likewise, if an already defined road improvement will take place near the residence of Councilmember Cross or Carpenter, there could be a conflict of interest.


We have no facts concerning these improvements, so we cannot give specific advice in this regard.  If such an issue arises, we refer you to the advice letters previously provided to Councilmembers Cross and Carpenter for reference to the applicable standards to assess whether the financial effect of the decision will be material.

