





January 7, 1994

Mr. Loren Kaye

California Trade and Commerce Agency

801 K Street, Suite 1700

Sacramento, CA 95814







Re:  Your Request for Advice








Our File No. A-93-490

Dear Mr. Kaye:


This is in response to your letters dated December 10 and 17, 1993, requesting advice concerning the steps that should be taken by the Trade and Commerce Agency ("Agency") either to return or disburse approximately $114,000 in corporate donations held in a special bank account established by the Agency.


This response does not evaluate nor provide immunity for any conduct that has already occurred and is based solely on the facts that you have presented in your two letters to the Commission.  (See In re Oglesby (1975) 1 FPPC Ops. 71; Gov't Code \ 83114; 2 Cal. Code Regs. \ 18329.)

QUESTION


What are the permissible uses, if any, of funds held in a special State bank account, that were solicited by the Governor from private corporations for the Governor's recent trade mission to Asia? 

CONCLUSION


Because we do not render advice regarding past conduct, we cannot give you a definitive answer concerning whether the funds in the account constitute gifts to the State of California or gifts to one or more public officials.  If the corporations donated the funds to the Agency, the funds may be transferred to the Agency's revolving fund account to offset expenses of the trip.  If, however, the funds were donated to a specific or high level public official, the funds could constitute illegal gifts in excess of the statutory limit of $270.  In the latter case, we would require you, within 30 days of receipt of this letter, to: (1) return the entire amount or the part over the limit to the donors; or (2) transfer/donate the funds to another State account or private organization where the funds could not benefit a public official and not be used to supplant Agency funds.    

FACTS


In July 1993, the Governor approved a trade mission to Asia.   A delegation of state officials and private business representatives led by Governor Wilson would visit seven cities and conduct 90 meetings in less than three weeks.  Governor Wilson had the final say in determining who would accompany him and what meetings would be held on the trip.


The Governor decided in October 1993 that he wanted the majority of the state officials' travel costs to be paid for with private funds.  The Governor asked two individuals outside of state government to raise the funds from the private sector.  Those who donated funds would be invited to join the Governor as part of the private-sector delegation.  


The Department of Finance instructed the Undersecretary of the Trade and Commerce Agency to establish a special account in which the private donations would be placed.  The Agency made all travel plans and paid for all travel and accommodations with State of California funds before knowing who was going and before any private donations were received.  


The Governor sent a solicitation letter to a number of corporations.  The letter informed them that their donations were expected to be gifts to the state.  Enclosed was a sample letter prepared by a private law firm for the corporations to send back with their check, restricting the funds for expenses associated with the Governor's Asian Economic Development trip.  The Department of Finance required donors to "earmark" the funds in this manner.  


The trade mission occurred in late November and early December 1993 and was financed with State funds.  To date, none of the approximately $114,000 has been disbursed from the special account.


ANALYSIS


The $114,000 in the special account is comprised of an unknown number of separate donations from private corporations.  The first issue that must be resolved is whether the money in the bank account is a "gift."  The Political Reform Act\\ defines a "gift" as "any payment to the extent that consideration of equal or greater value is not received ...."  (Gov't Code \ 82028.)  A "payment" is "a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible."  (Gov't Code \ 82044.)  


Airfare to a foreign country, accommodations in that country, and related travel expenses constitute items of value, and we assume that the members of the state delegation did not provide consideration of equal value for these payments.  Thus, the corporate donations are "gifts" under the Act.     


Elected state officials, members of state boards, and designated state employees generally may not accept gifts with a total value of more than $270 in calendar year 1993 from a single source.  (Gov't Code \\ 89504-05;  2 Cal. Code Regs. \\ 18940.1, 18954.)  The 10 to 15 state officials who you indicate went on the trade mission would exceed this limit if any of them received a gift attributable to any donor that exceeded this amount.  Thus, the critical issue is whether the corporate donations are: (1) prohibited gifts to Governor Wilson and/or other state officials who attended the mission, or (2) gifts to the Trade and Commerce Agency, which are permissible.  

REQUIREMENTS OF THE STONE OPINION


In a formal opinion issued in 1977, the Commission stated that:




"There may be some situations ... where



surrounding circumstances show that the gift



was made to the [governmental entity] only, 



without providing any significant or unusual



benefit to the official."  (In re Stone (1977) 



3 FPPC Ops. 52, 56 (emphasis added).)

Such payments are not reportable gifts, because the Commission deems them to be a substitute for expense reimbursement that the governmental entity would otherwise have to pay the officials.  


The Commission in Stone warned that "no immutable guidelines" could be devised for deciding when these types of gifts occur.  It then set forth four minimum criteria that must be met before it is presumed that a donor is giving a gift to a governmental agency only and not to a public official who benefits from it.  


First, the donor must intend to donate the gift to the government and not to an official.  As noted above, the Governor in the present case attached a form letter to the solicitation and instructed the potential donors to return a similar letter with their money.  You did not provide us with the cover letters, if any, that the donors returned with their gifts.  Such letters normally would be probative concerning whether the donor intended to give an unrestricted gift to a government agency or whether the donor earmarked the gift for a particular individual or purpose.


However, a cover letter containing "boilerplate" language supplied by the soliciting individual or agency might be entitled to less weight, especially if other evidence led to a different conclusion regarding the true intentions of the donor.  You imply that the cover letters in the instant case are relevant and have raised the issue whether Stone allows earmarking for a specific public official or for a specific purpose.  Therefore, we thought it appropriate to comment on the permissibility of earmarking under Stone.


You seem to take alternative positions in your letter with regard to earmarking of the funds for a particular official by the donors.  Initially, you indicate that "[t]he donors did not intend [the money] to benefit -- nor even know the identity of -- any particular state officials." 


On the other hand, you argue that earmarking for a particular official is permissible.  You cite three advice letters issued by the Commission which you believe have sanctioned earmarking of gifts for specific officials in the past.  We disagree.


The Raye letter (A-84-077 [Apr. 5, 1984]), is inapposite because it merely sanctioned the donation of a tangible item, a house, that could be used not only by the sitting Governor, but by future Governors as well.  "[I]t is significant that the use of the house is not limited to Governor Deukmejian and his family; it may be used for future Governors, at the discretion of the State."  (Id. at p. 2.)  The letter sanctioned the donation of tangible property earmarked by the donor for a specified purpose, e.g., a museum or public university.  The letter stated that such gifts did not have to meet all of the Stone criteria.  Nothing in the opinion sanctions the earmarking of travel, hotel accommodations, and meals for a particular public official.


The Imbrecht letter (A-83-175 [July 21, 1983]), asked the question whether an association could "pay for the cost of having appropriate representatives of the Energy Commission and the Air Resources Board attend the ceremony in Detroit to speak and to formally accept the first methanol bus for the state's fleet."  (Id. at p. 1.)  Our answer was that "if the Association donates the gift of transportation costs to the Energy Commission and to the Air Resources Board" and follow the other criteria of the Stone opinion, it would be permissible.  (Id. at p. 3.)  That letter does not allow a donor to earmark a gift for a specific official.


The Koppes advice letter (A-92-582 [Dec. 2, 1992]), that you cite is even clearer in not permitting earmarking of gifts for particular officials.  It states that "a gift to a public agency should not be restricted for the use of identifiable individuals, but rather be made available at the discretion of the agency."  In early 1992, the Public Employees' Retirement System ("PERS") legal unit submitted to the Commission two draft written policy statement containing guidelines for when board members and staff could accept payments from third parties for travel, lodging, and meals.  We issued an informal advice letter (I-92-392 [July 23, 1992]) commenting on those provisions and also memorialized therein oral advice that Stone predated limits on the amount of gifts and was not intended to permit public officials to circumvent these limits by using their agency as an intermediary.


PERS General Counsel, Richard Koppes, then wrote a follow-up request for formal advice, in which he asked whether it is enough to satisfy Stone (specifically, criterion number three), if the donor does not expressly restrict the use of a gift to specified or high-level employees.  Mr. Koppes noted that the Commission had never stated whether an actual pattern of use by such high-level officials could put donors on notice that their gift was earmarked and not actually unrestricted as required by the Stone opinion.


Our response, in allowing the use of Stone, relies heavily on the fact that a written resolution of PERS provided that the use of such gifts would not be limited to any specified high-level officials and would be used for expenses that PERS would routinely incur in the normal course of business.  The Koppes advice letter

states that the gifts would meet the Stone criteria; thus, one may infer that the fact that high level officials later benefited from such a gift would not necessarily affect that result.


It is not in dispute that donors may earmark gifts for a specific governmental purpose.  In the present case, if the donors specified that their funds were to be used only to send a state delegation on a trade mission to the Far East, that earmarking would not run afoul of Stone's requirements.  


The second criterion in Stone provides that the governmental agency must exercise substantial control over use of the gift.  Your letter contends that the "agency" for these purposes was the Governor's Administration, and Governor Wilson has the authority to decide who will represent that administration on official trips.  This is undoubtedly true.  Nevertheless, in the context of accepting large gifts of money, if an agency headed by a single individual is seeking to invoke the Stone opinion, common sense would dictate that the agency head delegate control of the funds and the selection of gift recipients to another person who would not benefit from the gift.  If possible, this person should be independent of the control of the head of the agency.    


The third criterion of Stone is:




"The donor has not limited use of the 



gift to specified or high level employees, 



but rather has made it available to [agency] 



personnel ... without regard to official status."

This point was covered earlier in the discussion of earmarking.  For example, a developer could not earmark a gift of airfare, accommodations, and tickets to the Olympics for the mayor of San Jose, and comply with this part of Stone.  


The issue in the present case is whether the corporate donors limited the use of their funds to high level officials in the Governor's administration.  Again, we cannot advise you concerning past conduct.  Nevertheless, as discussed above, if the Agency, and not the donor, made the decision as to who would receive the funds, this part of the test is met.  

