




February 3, 1994

Kassy Perry

Greenbaum Public Relations

2300 N Street, Suite 3

Sacramento, CA  95816






Re:
Your Request for Advice


Our File No. A-94-004

Dear Ms. Perry:


This is in response to your letter requesting advice regarding your responsibilities under the Milton Marks Postgovernment Employment Restrictions Act of 1990 (the "Act").  This provision of the Act, along with Sections 87400 - 87405, are known popularly as the "revolving-door" provisions.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)


Finally, please note that your advice request raises significant policy questions that may be the subject of regulatory action of the Commission in the future.  

QUESTIONS


As a former Deputy Communications Director in the Governor's office and former Associate Secretary for External Affairs for the Health and Welfare Agency, you have asked the following questions with respect to the revolving-door provisions of the Act:


1.  May Greenbaum Public Relations (your private sector employer) bid on public relations contracts with your former employers?


2.  May you participate in the presentation of the bid to your former employer?


3.  If you cannot participate in presenting the bid to your former employer, may the bid be presented with a list of firm members, including your own name?


4.  May you set up meetings between private sector entities and members of the administration?

CONCLUSIONS


1.  The Act does not prohibit Greenbaum Public Relations from bidding on public relations contracts with either the Governor's office, or the Health and Welfare Agency.  However, the Act restricts your conduct with respect to your former public agency employers as discussed below.


2.  You are prohibited from acting as an agent or attorney for, or otherwise representing any other person, for compensation, by making any formal or informal appearance, or by making any oral or written communication, before any office in the executive branch, or officer or employee thereof, for 12 months after leaving state employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  Thus, you may not appear regarding the contract bid until 12 months have passed from when you left state service.


3.  The Act prohibits formal or informal appearances.  This prohibition has been interpreted to apply to former state officials being identified in connection with any other person's efforts to influence the administrative or legislative action of the agency, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  However, the inclusion of your name in your employer's normal letterhead does not constitute an appearance or communication for purposes of this prohibition.


4.  As stated above, communications to administrative agencies which are for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property are restricted for one year.  


Therefore, to the extent that you are compensated to set up meetings between your former "state agency" and representatives of your employer for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property, you may not do so until 12 months have passed from when you left state service.

FACTS


You are the former Deputy Communications Director of the Governor's office and former Associate Secretary for External Affairs for the Health and Welfare Agency.  In both capacities, you served as the Governor's chief spokesperson and participated in planning strategy for health and welfare campaigns and initiatives.  In both your position with the Governor's office and your position with the Health and Welfare Agency, you were considered a designated employee by your former employer.  You left the Governor's office in March 1993 to accept a position at the Health and Welfare Agency and left the Health and Welfare Agency on January 3, 1994.


You are currently employed with Greenbaum Public Relations ("Greenbaum").  You stated you will be involved in (1) public awareness and media campaigns, (2) government relations, and (3) corporate strategic planning.  You anticipate that Greenbaum may seek contracts with state agencies to handle public relations.  You have asked to what extent the revolving-door provisions of the Act restrict your conduct.

ANALYSIS


The Act provides two restrictions on the activities of former state officials with respect to interaction with their former state agency employers.  

I.  Milton Marks Postgovernment Employment Restrictions Act


Effective January 1, 1991, the Legislature enacted the Milton Marks Postgovernment Employment Restrictions Act of 1990.  For designated employees of state agencies, Section 87406(d) provides in pertinent part:


(1)  No designated employee of a state administrative agency...for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  

* * *


(2)  For purposes of paragraph (1), a state administrative agency of a designated employee of the Governor's office includes any state administrative agency subject to the direction and control of the Governor.






[Emphasis added.]


You left state employment on January 3, 1994.  Consequently, pursuant to Section 87406(d), for 12 months after leaving state service you are prohibited from acting as a representative, agent or attorney, for compensation, for any person before the Governor's office or any state administrative agency subject to the direction and control of the Governor for the purpose of influencing administrative or legislative action or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  (Zaremberg Advice Letter, No. A-92-038.)  


You would also be prohibited, for 12 months after leaving state service, from acting in a similar capacity before the Health and Welfare Agency (or any subordinate agency).  Of course, since the Health and Welfare Agency is an agency subject to the direction and control of the Governor, your position with the Governor's office would have the same effect.


A.  One-Year Period.


Section 87406 was adopted to restrict the postemployment activity of public officials.  The statute was drafted to do the following:


[P]rovide that no designated employee of a state administrative agency...for a period of one year after leaving office or employment, shall, for compensation, make specified representation for any other person before, among others, a state agency for which he or she worked or represented during the 12 months before leaving office or employment, if the representation is made for the purpose of influencing administrative action.  




[Bill Analysis of Senate Bill 1314 (Marks) Department of Finance, February 1, 1990.]


Prohibit, for a period of one year after leaving office or employment, all members of state boards and commissions and all designated employees and employees who could otherwise meet the definition of a designated employee from "lobbying" any state administrative agency for which they worked or represented during the year prior to their departure.  




[Proposed Conference Report No. 1 on Senate Bill 1738 (Roberti), April 5, 1990.]


The statute expressly provides that the prohibition is imposed for a period of one year after leaving employment, and applies to any state administrative agency for which the former employee worked or represented during the 12 months before leaving office or employment.


Under the literal language of the statute, you are required to look back 12 months from the time you left state service (January 3, 1994) to determine which agencies you are prohibited from lobbying.  Any such agency would be subject to the 12-month ban running from January 3, 1994.  You transferred from the Governor's office in March 1993 to the Health and Welfare Agency. Nevertheless, you worked at the Governor's office within the 12 months prior to leaving state employment; therefore, the prohibition would apply to both agencies until January 4, 1995.


B.  Influencing Administrative or Legislative Action.  


The Act provides:  


"Administrative action" means the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate-making proceeding or any quasi-legislative proceeding, which shall include any proceeding governed by [Chapter 3.5 of Division 3 of Title 2 of the Government Code (beginning with Section 11340)].

