




February 8, 1994

Marguerite P. Battersby

Yucaipa City Attorney

Brunick, Alvarez & Battersby

1839 Commercenter West

P.O. Box 6425

San Bernardino, CA  92412






Re:
Your Request for Advice

Our File No. A-94-010

Dear Ms. Battersby:


This is in response to your letter requesting advice on behalf of Yucaipa City Councilmember Gary Pitts regarding her responsibilities pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Pitts participate in decisions to amend the Chapman Heights Project despite owning real property and a business that is adjacent to the project site?

CONCLUSION


Councilmember Pitts may participate in the decisions so long as: (1) the amendments will not stop the ultimate development of the property adjacent to the councilmember's real property and business, and (2) the amendments will not, by themselves, materially affect the councilmember's interests.  

FACTS


Councilmember Pitts owns a one-third acre parcel of commercial property on Yucaipa Boulevard on which she operates a feed store.  The property is presently improved with a single story structure.  You stated that the councilmember's property cannot be developed with a second story because of the location of the property in a flood plain.  An adjacent property has been denied a second story addition on this basis.  You stated the estimated value of the property, with existing improvements is approximately $150,000 to $200,000.  


In 1991, Yucaipa Valley Acres, Ltd., proposed the Chapman Heights Project (the "project") to the city.  The project was approved and a final development plan and development agreement adopted which provided for the construction of approximately 2,269 dwelling units on 1,012 acres, and additionally included commercial, recreational, and open space land uses.  The major frontage for the project is Yucaipa Boulevard, a part of which faces the councilmember's property.  


The applicants are now proposing amendments to the project development plan.  The amendments would need to be ratified and adopted by the city council by ordinance.  

The Golf Course


The first amendment would entail rerouting the golf course on both sides of Oak Glen Road, and particularly on the east side of Oak Glen Road.  Under the existing plan, multi-family residences would be constructed immediately across from the councilmember's property, buffered from Yucaipa Boulevard by a curb, gutter, and sidewalk and fence, and approximately 25 feet of parkway landscaping consisting of ground cover, trees, and shrubs.  


The amended plan would place a portion of the golf course fronting on Yucaipa Boulevard immediately across from the councilmember's property.  You stated that landscaping would similarly buffer the view of the area from Yucaipa Boulevard.  Thus, you concluded that the proposed change would not foreseeably impact the value of the councilmember's property.

Redesignation of Development Phases


In addition, the amendments provide for the redesignation of development phases and an increase in the number of phases over which the project will be built.  However, the amendment would not affect the ultimate infrastructure or public improvement requirements of the project nor its ultimate build-out.


You stated that you have no information which would indicate that either of the amendments would enhance or reduce the value of the properties facing the project along the south side of Yucaipa Boulevard, other than the general effects otherwise occurring by virtue of the project as originally planned.  Consequently, you believe that the value of the property will not be foreseeably affected by the proposed amendment to the project.

ANALYSIS

Economic Interests


As you are aware, Section 87100 of the Act prohibits Councilmember Pitts from making, participating in making, or otherwise using her official position to influence any governmental decision in which she has a financial interest.  


Section 87103 specifies that the councilmember has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the councilmember or a member of her immediate family or on any of the following:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


Councilmember Pitts and her spouse own property in the jurisdiction on which they own and operate a feed store.  Thus, the councilmember has an economic interest and may not participate in any decision that will have a foreseeable and material financial effect on her business, real property, or any source of income.

Foreseeability and Materiality


Generally, each decision must be analyzed independently to determine if there will be a foreseeable material financial effect on an official's economic interests.  (In re Owen (1976) 2 FPPC Ops. 77.)  Thus, we have advised in the past that large and complex decisions may, under certain circumstances, be divided into separate decisions so that an official who has a conflict of interest with respect to one component of the decision may still participate as to other components in which the official has no financial interest.  (Joehnck Advice Letter, No. A-92-460.)


Conversely, under some circumstances, a series of decisions may be too interrelated to be considered separately.  (Nord Advice Letter, No. A-82-038; See also, Miller Advice Letter, No. A-82-119.)  For example, if a decision concerning one portion of a project could decide or alter the decision for which the official has a conflict of interest, the official would be disqualified as to both decisions.  (Nord Advice Letter, No. A-82-038.)  


According to your facts, the ultimate development of the property adjacent to the councilmember's real property and business would materially affect the councilmember.  However, the project has previously been approved.  You stated that the amendments before the city council at this time will not affect the ultimate development of the property, but are limited to changes in specific components of the plan.  


In the Kennedy Advice Letter, No. A-93-096, we advised that an official with a conflict of interest with respect to the adoption of an ordinance could participate in the amendment of the ordinance so long as (1) the amendment could be considered without the underlying ordinance being modified, and (2) the amendments themselves would not have a material financial effect on the councilmember's interests.  Under such circumstances, the councilmember would need only to consider added costs of the amendment in determining materiality.  


Under your facts, the amendments will not affect the ultimate development of the property adjacent to the councilmember's real property and business.  Thus, so long as the decisions will not result in a reopening of the decision from which the councilmember was disqualified and will not have a material financial effect on the councilmember's economic interests, the councilmember may participate in the decision.  


Despite the fact that only the effects of the amendments need be considered for materiality purposes, because the subject property is within 300 feet of the councilmember's property, Regulation 18702.3(a)(1) (copy enclosed) requires the councilmember to disqualify herself if there will be any financial effect on her property.  In addition, if the decisions were to materially affect her business under Regulation 18702.2 (copy enclosed), she would similarly be disqualified from the decisions.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

