




February 24, 1994

Jean Savaree

Deputy City Attorney

City of Half Moon Bay

City Hall

501 Main Street

Post Office Box 338

Half Moon Bay, CA 94019






Re:
Your Request for Advice







Our File No. A-94-018

Dear Ms. Savaree:


This is in response to your letter requesting advice on behalf of Stan Pastorino and Naomi Patridge, Half Moon Bay City Councilmembers, regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.  Councilmembers Pastorino and Patridge own property in the proposed sewer assessment district.  May they participate in city council decisions concerning the formation of the assessment district?


2.  The law requires an affirmative vote of four-fifths of the members of a legislative body to override a majority protest to the formation of an assessment district.  The City Council of Half Moon Bay is comprised of five members.  If Pastorino and Patridge are disqualified from participating in the city council decision set forth in question one above, are either of them legally required to participate in the decision to consider the majority protest to the formation of the assessment district?

CONCLUSIONS


1.  Councilmembers Pastorino and Patridge may not participate in city decisions concerning the formation of the assessment district, unless the decision will affect a significant segment of the public generally in substantially the same manner as the decision will affect the real property interests of these councilmembers.


2.  Under the circumstances set forth in your letter, where no alternate source of decision exists, the participation of either Councilmember Pastorino or Councilmember Patridge is legally required to consider the majority protest to the formation of the assessment district despite his or her financial interest in that decision.

FACTS


The Half Moon Bay City Council will be considering on February 29, 1994, whether to approve the formation of an assessment district pursuant to Streets and Highways, Code \ 10300 et seq.  The properties to be included in the assessment district will be composed of all undeveloped lots within the city.  The purpose of the assessment district is to generate funds sufficient to assist in the construction of additional sewer plant capacity for the Sewer Authority Mid-Coast Side ("SAM").


Pursuant to Streets and Highways Code \ 10301, the city council will, after passing on the engineer's report, appoint a time and place for a hearing regarding protests to the proposed assessment district.  All owners of property to be included in the assessment district, may within a certain time period, file protests regarding the inclusion of their property.  Section 10311 of the Streets and Highways Code provides:


If the protest is against the proposed improvement and the legislative body finds that the protest is made by the owners of more than one-half of the area of the land to be assessed for the improvements, and protests are not withdrawn so as to reduce the protests to less than a majority, no further proceedings shall take place for a period of one year from the date of the decision of the legislative body on the hearing, unless the protests are overruled by an affirmative vote of four-fifths of the members of the legislative body.  Any person making a protest may withdraw the protest, in writing, at any time prior to the conclusion of the protest hearing.  The legislative body may confirm, modify or correct the proposed assessment.


The Half Moon Bay City Council is composed of five members.  Two of the five members, Pastorino and Patridge, own property which will be included within the proposed assessment district.  As a result, they have a financial interest in decisions concerning the formation of the assessment district.  Pursuant to Streets and Highways Code \ 10311, a four-fifths vote of the city council will be necessary to override a majority protest.  The city council would not be able to act to override the protest and establish the district without the reinstatement of either Pastorino or Patridge.

ANALYSIS

Conflict of Interest


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  For purposes of Section 87100, an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of his or her immediate family, or on:


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.





Section 87103(b).


You have stated in your request for advice that two city councilmembers, Pastorino and Patridge, own property that will be included in the proposed assessment district.  The city council will be considering decisions regarding the formation of an assessment district, including a majority protest.  Presumably, Councilmembers Pastorino and Patridge have an interest of $1,000 or more in their property.  Thus, they may not participate in any decision concerning the formation of the assessment district if it is reasonably foreseeable that the decision will have a material financial effect on the value of their property.  (McLaughlin Advice Letter, No. A-92-099; Jones Advice Letter, No. I-92-196.)


Since both councilmembers own property that will be subject to the proposed assessment, some financial effect is certain.  Moreover, Regulation 18702.1(a)(3)(C) provides that where a decision involves the imposition, repeal or modification of taxes or fees assessed or imposed on a public official's real property, the effect of the decision is deemed to be material.  Consequently, all decisions concerning the formation of the assessment district will have both a foreseeable and material financial effect on the councilmembers' real property interests.  Thus, Councilmembers Pastorino and Patridge may not participate in these decisions unless they will be affected in the same manner as the public generally.  

Public Generally


Public officials with interests in real property that will be materially affected by a decision may still participate in the decision if the financial effect of the decision on their real property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  


Regulation 18703 provides that the "public generally" exception applies where both subdivisions (1) and (2) apply:


(1)  Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:



(A)  The decision will affect:



(i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 


(ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or 


(iii)  Fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; or,



(B)  The decision will affect 5,000 individuals who are residents of the jurisdiction; or,

* * *


(2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the economic interests of the segment identified in subdivision (a)(1) of this regulation.


Subdivision (b) of Regulation 18703 contains a special rule for rates, assessments, and similar decisions.  It provides:

(b)  ...Notwithstanding subdivision (a) of this regulation, the financial effect of a governmental decision on an official's economic interest is indistinguishable from its financial effect on the public generally if any of the following apply:


(1)  The decision is to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions which are applied on a proportional basis on a significant segment of the jurisdiction as defined in subdivision (a)(1) of this regulation.

* * *


We have insufficient information to determine whether the "public generally" exception would apply to decisions regarding the formation of the proposed assessment district.  However, since decisions regarding the assessment district will affect only property owners of undeveloped lots in the city and not other property owners or other persons residing in the city, it would appear that the decisions may affect Councilmembers Pastorino and Patridge in a manner which is distinguishable from the effect on the public generally.  You indicated to me on January 25, 1994, (see footnote 3), that it did not appear that a significant segment of the public generally would be affected by the decision to establish the assessment district.  If so, the public generally exception does not apply to permit Councilmembers Pastorino and Patridge to participate in these decisions.

Legally Required Participation


Section 87101 and Regulation 18701 provide a limited exception for public officials who have a disqualifying conflict of interest if the official's participation is legally required:


Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made. 





Section 87101.


(a)  A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Government Code Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.

