SUPERSEDED IN PART BY REG. 18215

March 15, 1994

Ellen Spellman

Brobeck, Phleger & Harrison

550 West "C" Street, Suite 1300

Post Office Box 128049

San Diego, CA 92112‑8049

Re:
Your Request for Advice

Our File No. A‑94‑026

Dear Ms. Spellman:

This is in response to your letters requesting advice on behalf of LEGO World A/S and its affiliated companies ("LEGO")  regarding its responsibilities under the campaign provisions of the Political Reform Act (the "Act").  

QUESTIONS

On December 7, 1993, the Carlsbad City Council voted to place a city‑sponsored measure on the ballot regarding the LEGO Family Park.  Pursuant to a separate vote, the council determined that the ballot measure regarding the LEGO Family Park would be advisory.  Subsequent to these two votes, the mayor stated on the record that the council would consider the selection of the election date (June or November 1994) and the wording of the ballot measure in January 1994.  On January 25, 1994, the Carlsbad City Council approved June 7, 1994, as the election date and discussed the ballot language.  Again on February 2, 1994. the city council discussed the ballot language.  On February 8, 1994, the ballot language was finally approved.

1.  When was the LEGO Family Park "measure" ordered to be placed on the ballot for purposes of triggering campaign disclosure requirements?

2.  Is LEGO required to report as campaign expenditures its expenses relating to a public relations program undertaken in connection with the land use approval process for the LEGO Family Park?

CONCLUSIONS

1.  LEGO's obligations to report campaign expenditures in support of the proposed development of the LEGO Family Park in the City of Carlsbad begin when the Carlsbad City Council orders the proposal placed on the ballot.  Under the facts provided in your letters, that date was December 7, 1993.

2.  Whether LEGO's expenditures for its public relations activities in the City of Carlsbad constitute "contributions" or reportable "expenditures" depends upon whether these activities meet the definitions of those terms as contained in the Act.  See "Analysis" below.

 FACTS

You are legal counsel to LEGO World and its affiliated companies ("LEGO") in connection with the proposed development of a Family Park in Carlsbad, California.  On December 7, 1993, the Carlsbad City Council voted to place a city‑sponsored measure on the ballot regarding the LEGO Family Park.  Pursuant to a separate vote on that same date, the council determined that the ballot measure regarding the LEGO Family Park would be advisory.  Subsequent to these two votes, the mayor stated on the record that the council would consider the selection of the election date (June or November 1994) and the wording of the ballot measure at its January 1994 meeting.  On January 25, 1994, the Carlsbad City Council approved June 7, 1994, as the election date and discussed the ballot language.  The city council directed staff to prepare ballot language for review and final approval by the city council at its February 2, 1994 meeting.  Though discussed at the 

February 2, 1994 meeting, the ballot language was not finally approved until February 8, 1994.

LEGO intends to donate funds and/or services to a ballot committee called Citizens Advocating Responsible Environmental and Economic Solutions, Yes on Proposition D.  This committee is comprised of local businesses and citizens and was primarily formed on December 12, 1993, to support approval of the LEGO Family Park in Carlsbad.  

In addition to the proposed development of the LEGO Family Park being placed on the ballot, LEGO will also be seeking city approval of an amendment of the Carlsbad General Plan, an amendment of the Carlsbad Ranch Specific Plan, a rezoning, and other land use approvals in order to authorize development of the LEGO Family Park.  These land use approvals are being sought, and are necessary for development of the LEGO Family Park, regardless of whether the city has an advisory vote.  LEGO representatives have held preapplication meetings with city staff and a formal application is expected to be filed within two months.  The land use approval process is not expected to be completed, based upon the city's estimate, until approximately twelve months after the filing of an application.  Thus, the land use approval process will continue before, during, and after the proposed advisory ballot measure vote.

The land use approval process in Carlsbad requires a number of public hearings before the planning commission and the city council, and it provides opportunities for substantial input from members of the public.  LEGO intends to undertake certain expenditures and activities in an effort to develop public support for granting the land use approvals required for its project, notwithstanding any other campaign efforts which may be undertaken in connection with the proposed advisory vote.

Specifically, LEGO intends to undertake a community education program to provide to Carlsbad citizens and the local media accurate information about the nature of the proposed development and its anticipated impacts and benefits.  LEGO will engage a local public relations firm to assist it with its educational program.  As components of the program, LEGO has placed videos produced in connection with the existing Legoland Park in Billund, Denmark, and its proposed Family Park in Windsor, England (currently under construction), on Carlsbad Cable Television as a paid "infomercial" to educate the community about the LEGO Family Park concept.  In addition, LEGO has mailed a letter of introduction to Carlsbad citizens explaining the proposed development and concept.

Additional ongoing community education efforts which LEGO intends to undertake include, but are not necessarily limited to, the following:  meetings with community members and organizations to provide presentations on the company's history, culture and product lines; community workshops including groups of residents and community groups supportive of the project, such as the Carlsbad Chamber of Commerce; a town hall meeting following the workshop series as an educational forum on the LEGO Family Park; establishment of a LEGO Family Park public information center which will feature videos, models, photographs, and printed materials, including fact sheets and newsletters on the proposed development.

ANALYSIS

Question 1

The Act provides that a person who makes payments for political purposes may have campaign disclosure obligations.  (Sections 82013, 82015, and 82025.)  A payment is made for political purposes, in pertinent part, if it is intended to influence the actions of the voters for or against the qualification or passage of any measure. (Regulations 18215 and 18225.)  

The Commission has held that a person's obligation to report expenditures in support of, or opposition to, a ballot proposal begins when the proposal becomes a "measure."  (In re Fontana (1976) 2 FPPC Ops. 25.)  A proposal can become a measure in two different ways.  First, an "initiative," "referendum," or "recall" becomes a measure when the proponents begin to circulate signature petitions to qualify the measure for the ballot.  (Fontana, supra at 27.)  Second, a "constitutional amendment" or "other proposition which is submitted to a popular vote at an election by action of a legislative body" becomes a measure when the legislative body takes the action necessary to submit the proposition to the voters.  (Fontana, supra at 28.)  That occurs when the legislative body places the proposal on the ballot.  (Fontana, supra at 28.)  

Because the present advisory ballot measure falls within this second group, LEGO's obligations to report expenditures in support of the proposed development of the LEGO Family Park in the City of Carlsbad begin when the Carlsbad City Council orders the proposal placed on the ballot.  Under the facts provided in your letters, that date was December 7, 1993.

You contend that the proposal was not placed on the ballot until the city council selected the election date and gave final approval to the actual language of the measure, or February 8, 1994.  We find your arguments to be unpersuasive.  The relevant factor is not how the ballot measure language is drafted, in other words, is not whether LEGO will be "supporting" or "opposing" the ballot measure; obviously, LEGO is attempting to secure voter approval for the development of its Family Park.  Rather, the issue is at what point in time is the proposal placed on the ballot.  Under your facts, that date was December 7, 1993.  The Act must be liberally construed to accomplish its purposes.  (Section 81003; Section 81002(a).)

Question 2

Under the Act, contributions to, and expenditures by, candidates and committees trigger campaign reporting obligations.  Accordingly, it is necessary to discuss which of the activities undertaken by LEGO to secure the establishment of its Family Park in the City of Carlsbad are considered contributions or expenditures that must be reported on campaign statements.

A person qualifies as a committee, and is subject to the campaign reporting requirements of the Act, if it receives "contributions" in the amount of $1,000 or more in a calendar year, makes "independent expenditures of $1,000 or more in a calendar year," or makes "contributions" in the amount of $10,000 or more in a calendar year to or at the behest of candidates or committees.  (Section 82013.)  A person or combination of persons that becomes a committee shall retain its status as a committee until such time as that status is terminated pursuant to Section 84214.

The facts provided in your letters do not indicate that LEGO plans to solicit and receive contributions.  Therefore, we shall focus on the situations when LEGO's activities would be considered to be making "independent expenditures" or "contributions."

Independent Expenditures

If LEGO makes "independent expenditures" of $1,000 or more in a calendar year, LEGO will be considered a committee and will be required to file campaign statements.  (Section 82013(b).)  An "independent expenditure" is an expenditure "made in connection with a communication which expressly advocates the election or defeat of a clearly identified candidate or the qualification, passage or defeat of a clearly identified measure, or taken as a whole and in context, unambiguously urges a particular result in an election but which is not made to or at the behest of the affected candidate or committee."  (Section 82031.)  Accordingly, LEGO has made an independent expenditure if it makes any payment in connection with a communication which unambiguously urges the voters to approve the development of the LEGO Family Park.

In one of your letters, you indicate that LEGO is intending to undertake a community education program that includes, in part, a survey, paid commercial(s), a letter of introduction, community meetings and workshops, a public information workshop, and publication of a bimonthly newsletter.  Whether these public relations activities will constitute "independent expenditures" depends upon whether the activities meet the express advocacy standard set forth in Regulation 18225.

For example, whether expenditures incurred in connection with conducting a survey are considered independent expenditures will depend on the use of the survey results rather than the purpose of the survey.  (Winkler Advice Letter, No. A‑86‑035.)   If LEGO uses the results of a poll or survey in a communication, such as an advertising campaign, to influence the actions of the voters in connection with the election, then the costs of conducting the survey, as well as the costs of making the communication, would be considered independent expenditures at the time the communication is distributed.

As indicated in Regulation 18225, express advocacy is language which advocates the election or defeat of a clearly identified measure (or candidate) through the use of express terms, such as "vote for," "elect," "support," "cast your ballot," "vote against, "defeat," "reject," or "sign petitions for." 

However, express advocacy is not limited to communications using certain key phrases.  Regulation 18225 also provides that express advocacy includes speech when "taken as a whole, unambiguously urges a particular result in an election."  (See, Federal Election Commission v. Furgatch (1987, 9th Cir.) 807 F.2d 857, 864 [interpreting the express advocacy standard].)

The Court in Furgatch broke down the express advocacy standard into three components:  (1) the communication is express "if its message is unmistakable and unambiguous, suggestive of only one plausible meaning";  (2) the communication advocates "if it presents a clear plea for action, and thus speech that is merely informative is not covered by the Act"; and (3) "it must be clear what action is advocated."  In applying the standard to each of LEGO's expenditures undertaken in connection with its public relations campaign activities in the City of Carlsbad, it is important to note that the intent of the speaker is not  determinative; what the readers or viewers understand is equally as significant.  (Furgatch, supra at 863.)  

In your letter, you state that the purpose of the public relations campaign is to secure constituent support for granting the land use approvals required for the LEGO Family Park project and not for political purposes.  We believe that your campaign to secure constituent support for the land use approvals is inextricably linked to your campaign to secure a favorable outcome on the ballot measure concerning the LEGO Family Park, since the expenditures for these activities are made for the purpose of influencing or attempting to influence the action of the voters. 

Moreover, in construing a communication to determine if it comes within the express advocacy standard, a consideration of the context in which the communication is made is also a relevant consideration.  Context is comprised of the external factors that the readers or viewers consider when they evaluate the communication.  (Furgatch, supra at 863‑864; see also, McCarthy Advice Letter, No. A‑90‑163 [discussing the relevance of "context" in relation to a contribution and an imminent election].)

Contributions

If LEGO makes "contributions" of $10,000 or more in a calendar year, LEGO will be considered a committee and will be required to file campaign statements.  (Section 82013(c).)  A contribution includes any monetary or nonmonetary benefit made for political purposes for which full and adequate consideration is not made to the donor.  A payment is made for "political purposes" if it is for the purpose of influencing or attempting to influence the action of the voters for or against the nomination or election of a candidate or candidates, or the qualification or passage of any measure, or received by or made at the behest of a committee.  (Regulation 18215.)  Accordingly, if LEGO donates funds or services to a ballot measure committee primarily formed to support approval of the Family Park in the City of Carlsbad, it has made contributions to the committee supporting or opposing the ballot measure.  If the contributions are nonmonetary or in‑kind, i.e., LEGO provides services or makes payments at the behest of the ballot measure committee, LEGO should inform the committee of the amount of its contributions.

If, based on the above advice, you conclude that LEGO will qualify as either an independent expenditure committee or a major donor committee, please contact us for specific advice about the campaign reporting provisions of the Act.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deanne Stone

Senior Commission Counsel

