




February 16, 1994

Kathleen A. Larocque

Deputy County Counsel

Office of the County Counsel 

County of Sonoma

County Administration Center

575 Administration Drive, Room 116A

Santa Rosa, CA  95403-2881






Re:
Your Request for Informal Assistance


Our File No. I-94-027 

Dear Ms. Larocque:


This is in response to your letter requesting advice on behalf of the members of Sonoma County HIV Consortium under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your advice request does not name a specific public official on whose behalf you have requested this advice, we are treating your request as one for informal assistance.


Please note, the Commission has no jurisdiction to interpret or enforce Section 1090.  The Commission's jurisdiction is limited to the Political Reform Act.  Thus, the analysis in this letter should not be construed to apply to the conflict-of-interest limitations in Section 1090.  Questions concerning Section 1090 should be addressed to the Attorney General's Office.

QUESTIONS


1.  May members of the Sonoma County HIV Consortium participate in decisions that establish funding priorities for various categories of spending, when some of the categories may include employers?


2.  May members of the Sonoma County HIV Consortium participate in a decision to provide funds to their own employers?

CONCLUSIONS


1.  So long as the prioritization decision will affect the member's interest in substantially the same manner as the decision will affect a significant segment of the persons the member was appointed to represent, the "public generally" exception of Regulation 18703.3 would apply and the member may participate.


2.  Members of the Sonoma County HIV Consortium may not participate in a decision to provide funds to their own employers.

FACTS


The Ryan White Comprehensive AIDS Resources Emergency Act of 1990 was enacted by Congress to provide emergency assistance to localities that are disproportionately affected by the HIV epidemic and to make financial assistance available to states for the development, organization, coordination and operation of more effective and cost efficient systems for the delivery of essential services to individuals with HIV and their families.


As part of the federal scheme, the Federal Health Resources and Services Administration (HRSA) makes grants to states to be used for the establishment of HIV Care Consortia within areas most affected by HIV designed to provide a comprehensive continuum of care for persons with HIV.  (42 U.S.C. \\ 300ff-21, et seq.)  


Pursuant to these provisions, Sonoma County established the Sonoma County HIV Consortium (the Consortium) in compliance with the federal and state requirements.  Voting members of the consortium include salaried and nonsalaried officers in nonprofit and for-profit care and service providers, paid staff members of care providers, government officials, and community representatives who may be clients (receiving services) from any of the service providers.


In March, the Consortium will be establishing funding priorities and awarding funds to applicant care and service providers.  The Consortium reaches its funding decision in two steps:  first, the consortium establishes broad categories of funding priorities.  In this step, the Consortium allocates a sum of money to each category of service/care provided.  Second, the Consortium votes on the application of each service provider seeking funds through the Consortium.  Many if not all of the applicant providers are affiliated with Consortium members in that members are officers, employees, or clients of the applicant provider.


ANALYSIS

Conflicts of Interest, Generally


The Act provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  In our previous letter concerning the Human Immunodeficiency Virus Care Consortia (Glackin Advice Letter, No. I-92-265a, copy enclosed), we advised that the members of the consortia were "public officials" because they made decisions pertaining to the allocation of federal funds.


Pursuant to Section 87103, a member has a financial interest in a decision of the Consortium if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the member or the member's immediate family or on:  


(a)  Any business entity in which the member has a direct or indirect investment worth $1,000 or more.  


(b)  Any real property in which the member has a direct or indirect interest worth $1,000 or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating $250 or more in value provided to, received by or promised to the member within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the member is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the member within 12 months prior to the time when the decision is made.  


You stated that members of the Consortium are required by federal law to represent a variety of interests, including, nonprofit community-based organizations and governmental agencies.  In many cases, these members are also employed with or receive income from persons or business entities that fall into the category they represent.  


Please note, that under certain circumstances a relationship with an applicant for funds will not create a conflict of interest.  For example, if a member works for a nonprofit entity on a volunteer basis, the member will not have an economic interest in the nonprofit that could create a conflict of interest.  (Libresco Advice Letter, No. I-88-239.)  This is because a nonprofit is not an organization or enterprise operated for profit and therefore is not a "business entity."  Consequently, unless the nonprofit is a source of income to the member (Section 87103(c)), the nonprofit would not be an economic interest of the member.


In addition, employees of governmental agencies are also generally exempt from the conflict-of-interest provisions of the Act in relation to their governmental income.  A local government agency is not considered an organization or enterprise operated for profit and is not a "business entity" as defined by the Act.  (Section 87103(d); Section 82005; Darcy Advice Letter, No. I-87-296.)  Moreover, salary and reimbursement for expenses or per diem received from a state, local, or federal government agency is expressly exempted from the definition of "income" for purposes of the Act.  (Section 82030(b)(2).)  Thus, representatives of government agencies, such as local health departments, will not have a conflict of interest with respect to decisions affecting their public agency employers.


However, absent an exemption, to the extent that any decision of the Consortium does foreseeably and materially affect an economic interest of the member, the member may not participate in the decision.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  According to your facts, both setting priorities for the expenditures of funds which would include a member's employer, and the actual granting of funds to a member's employer will foreseeably affect the selected agency.


The Commission has adopted several regulations which contain objective standards for determining whether the effect of a decision will be material.  (Regulation 18702.)  When an economic interest is directly involved in the decision (such as where the decision before the Consortium is whether to grant funds to a member's employer), the materiality standards in Regulation 18702.1 apply.  Under such circumstances, the member is required to disqualify himself or herself from the decision.


In other cases, a member's employer will be only indirectly affected by a decision (such as the setting of priorities which would not involve a specific grant of funds to a specific entity).   Where an economic interest is indirectly involved in a decision the appropriate materiality standard depends on the nature of the economic interest.  For example, with respect to business entities, Regulation 18702.2 would apply, for nonprofit entities, Regulation 18702.5 applies, and with respect to individuals who are sources of income or gifts, Regulation 18702.6 would be the applicable standard.


You have not provided facts pertaining to a specific member, thus, we can only provide this general outline with respect to materiality.


"Public Generally" Exception


Regulation 18703.3 provides an exception to the conflict-of-interest provisions.  Regulation 18703.3 provides:


(a)  For the purposes of Government Code Section 87103, the "public generally" exception applies to appointed members of boards and commissions who are appointed to represent a specific economic interest, as specified in Section 87103(a) through (d), if all of the following apply:



(1)  The statute, ordinance, or other provision of law which creates or authorizes the creation of the board or commission contains a finding and declaration that the persons appointed to the board or commission are appointed to represent and further the interests of the specific economic interest.


(2)  The member is required to have the economic interest the member represents.


(3)  The board's or commission's decision does not have a material financial effect on any other economic interest held by the member, other than the economic interest the member was appointed to represent.


(4)  The decision of the board or commission will financially affect the member's economic interest in a manner that is substantially the same or proportionately the same as the decision will financially affect a significant segment of the persons the member was appointed to represent.


(b)  In the absence of an express finding and declaration of the type described in subdivision (a)(1) of this regulation, the "public generally" exception only applies if such a finding and declaration is implicit, taking into account the language of the statute, ordinance, or other provision of law creating or authorizing the creation of the board or commission, the nature and purposes of the program, any applicable legislative history, and any other relevant circumstance.

