




March 4, 1994

R. Thomas Harris

City Attorney

City of Stockton

425 North El Dorado Street

Stockton, California 95202-1997






Re:
Your Request for Advice

Our File No. A-94-035

Dear Mr. Harris:


This is in response to your letter requesting advice on behalf of City of Stockton Mayor Joan Darrah regarding her responsibilities pursuant to the provisions of the Political Reform Act (the "Act").   

QUESTIONS


1.  May Mayor Darrah accept free air transportation and accommodations from the American Jewish Congress to attend the Fourteenth Jerusalem Conference of Mayors to be held in Israel?


2.  What are the mayor's obligations with respect to the receipt of free air transportation and accommodations from the American Jewish Congress?

CONCLUSIONS


1.  Local elected officials are subject to a $1,000 limit on the receipt of gifts and honoraria from any single source during a calendar year.  However, Section 89501 exempts gifts of actual travel expenses and reasonable subsistence in connection with attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.  Thus, the mayor is not prohibited from accepting the gift from the American Jewish Congress.


2.  Mayor Darrah is required to disclose the gift and disqualify herself from any decision which would have a foreseeable and material financial effect on the American Jewish Congress during the 12 months after receiving the gift.  

FACTS


Mayor Darrah has been invited by the American Jewish

Conference to be a guest participant at the Fourteenth Jerusalem Conference of Mayors to be held in Israel in March.  The trip will begin on March 12, 1994, and end on Sunday, March 20, 1994.


The conference is co-sponsored by The United States Conference of Mayors and the American Jewish Congress.
 One of the objectives of the conference is to bring together mayors from the United States, Israel, and other countries to exchange views and experiences on significant urban problems.  As a guest participant, the American Jewish Congress will pay for the mayor's transportation and accommodations to Israel and while at the conference. 


The mayor's spouse plans to accompany her on the trip and will pay the costs associated with his attendance from their private funds.  It is estimated that these costs will total approximately $2,200.

ANALYSIS


The Act imposes different obligations on public officials regarding the receipt of gifts.  The Act defines a "gift" in pertinent part, as:  


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.





Section 82028(a).


Thus, absent an exception, any person who provides transportation and accommodations to Mayor Darrah free of charge has provided a gift to the mayor.


In addition, Section 89501 provides that no local elected officeholder may accept gifts and honoraria from any single source in an amount which would exceed $1,000 in any calendar year.  However, Section 89501 exempts from the gift limits actual travel expenses and reasonable subsistence in connection with attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.  Thus, actual transportation and reasonable subsistence would not be subject to the limits of Section 89501.


While Section 89501 exempts the payments for travel and accommodations from the gift limits, such payments continue to be considered gifts under the Act.  Mayor Darrah is required to disclose the gifts associated with the conference (Section 87207; Regulation 18950.2(b)) and to disqualify herself from any decision which would have a foreseeable and material financial effect on the American Jewish Congress during the 12 months after receiving the gift.  (Section 87103(e).)

Mayor's Spouse


You state in your letter that the mayor's spouse will accompany the mayor.  In addition, you also state that the mayor and her spouse will pay for the costs associated with the spouse's travel from their private funds.  


You have not provided any facts with respect to gifts which the mayor's spouse may receive while accompanying the mayor on the trip.  However, we provide the following general guidance to assist the mayor in making a determination as to whether such gifts would be deemed gifts to the mayor.


 The general rule for the receipt or acceptance of a gift is that a gift is "received" or "accepted" by an official when he or she knows that he or she has either actual possession of the gift or when he or she takes any action exercising direction or control over the gift.  (Regulation 18941(a).)  In addition, pursuant to Regulation 18941, turning a gift over to another person does not negate receipt or acceptance of the gift by the official.  (Regulation 18941(b)(3).)


Regulation 18944 further provides:


(a)  Gifts given directly to members of an official's immediate family are not gifts to the official unless used or disposed of by the official or given by the recipient member of the official's immediate family to the official for disposition or use at the official's discretion.


(b)  Gifts delivered by mail or other written communication are given directly to members of the official's immediate family if the family members' names or familial designations (such as "spouse") appear in the address on the envelope or in the communication tendering or offering the gift, and the gift is intended for their use or enjoyment.


(c)  A gift given to the official, but designated for the official and spouse or family, is a gift to the official if the official exercises discretion and control over who will actually use the gift.


(d)  If the official enjoys direct benefit from a single gift, as well as members of the official's family, the full value of the gift is attributable to the official.


Therefore, a gift provided directly to the mayor's spouse pursuant to Regulation 18944(a) would not be attributable to the mayor.  However, the mayor would be required to report the full value of a gift if she enjoys a direct benefit from a single gift pursuant to Regulation 18944(d).


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel

By:
Luisa Menchaca


Counsel, Legal Division

