





April 21, 1994

Toni D. Forni

Forni Ranch

Post Office Box 1173

El Dorado, CA 95623 







Re:
Your Request for Advice








Our File No. A-94-037

Dear Ms. Forni:


This is in response to your letter requesting confirmation of the telephone advice I provided to you on February 8, 1994, regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


You are a newly appointed member of the El Dorado County Agricultural Commission representing the beef industry.  You asked if it would violate the conflict-of-interest provisions of the Act for you to participate in a decision concerning a proposed development, the proposed boundaries of which are immediately adjacent to the Forni Ranch.  In your opinion, the proposed development would have a financial effect on your family's ranching operation.


It is your understanding from our telephone conversation that under the facts you have provided, you must disqualify yourself from all Agricultural Commission decisions regarding the proposed development since you have a financial interest in the decision.  Your understanding is correct.


The general rule is contained in Section 87100 which prohibits public officials from making, participating in making, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


Section 87103 provides that an official has a financial interest in a governmental decision within the meaning of Section

87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more. 


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


Accordingly, a public official may not make, participate in making, or attempt to use his or her official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on any of the official's economic interests specified in Section 87103 above.


The family ranch is an economic interest of yours.  It is a business in which you have an investment interest (Section 87103(a)), a real property interest (Section 87103(b)), and is a source of income to you (Section 87103(c)).  It is obvious to you that the proposed development would have a foreseeable financial effect on your family's ranch.  Thus, the only issue remaining is whether the financial effect would be material.


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  If the official's economic interest is not directly involved in the decision but is indirectly affected by the decision, or if the effect of the decision is not material under Section 18702.1, then it must be determined if the effect is material under Regulations 18702.2 through 18702.6.


In our telephone conversation, we first discussed Commission Regulation 18702.3.  Subdivision (a) of that regulation stated that the effect of a decision is material as to real property in which an official has an interest, if any part of that real property is located within a 300 foot radius of the boundaries (or proposed boundaries) of the property which is the subject of the decision, unless the decision would have no financial effect upon the official's real property interest. 


It was clear to us that on that basis alone, you have a financial interest in the decision concerning the proposed development and therefore should not participate in that decision.  In addition, you indicated to me that your economic interest in the Forni Ranch would not be financially affected in a same manner as a significant segment of the public and therefore the public generally exception does not apply.


Nevertheless, you asked if you could participate in the matter in the same manner as any other private citizen.  It is your understanding that this would be permissible so long as you limit your remarks to the impact of the proposed development on the family ranch and that you appear before your own agency in your private capacity solely as a representative of the family business.  Your understanding is correct.


The general rule is stated in Commission Regulations 18700 and 18700.1.  Both Regulation 18700(d)(2) and Regulation 18700.1(b)(1) allow a public official to appear, as any member of the general public, before an agency in the course of its prescribed governmental function, to represent himself or herself on matters related solely to his or her personal interests.  A "personal interest" includes an interest in real property which is wholly owned by the official or members of his or her immediate family, a business entity wholly owned by the official or members of his or her immediate family, and a business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.  (Regulation 18700.1(b)(1).)


Thus, the Act allows a public official to comment, as a member of the public, at public meetings, forums, or hearings on issues related solely to the effect of a decision on his or her personal interests.  Once the official has formally disqualified himself or herself by announcing his or her disqualification and the reason therefor on the public record (Regulation 18700(b)(5)), his or her comments should be made under the same procedures applicable to comments from members of the public.  Regulations 18700 and 18700.1 permit a disqualified official to testify concerning the effects of the proposed project on his or her personal interests, but a disqualified public official may not testify on behalf of any other person or group.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell






General Counsel






By:
Deanne Stone






Senior Commission Counsel
