




February 15, 1994

Layne H. Meltzer

Palm Springs City Attorney

Rutan and Tucker

P.O. Box 1950

Costa Mesa, CA  92628-1950






Re:
Your Request for Informal Assistance


Our File No. I-94-038

Dear Mr. Meltzer:


This is in response to your letter requesting advice on behalf of Palm Springs Mayor Lloyd Maryanov regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  

QUESTION


Mayor Maryanov owns 14.29 percent of an accounting firm that does business in the jurisdiction.  You stated that the accounting fees received by the firm are relatively small in relation to the firm's total annual gross revenue.  You also stated that in many cases, the mayor does not perform services for the clients.


You have asked to what extent are sources of income to the accounting firm potentially disqualifying economic interests of the mayor.

CONCLUSION


Since the mayor owns 14.29 percent of the firm, he will have an economic interest in every client of the firm that pays the firm a sufficient amount such that the mayor's pro-rata share of the income (14.29 percent) is $250 or more.


For example, where a client provides a fee to the firm of $1,749.48 or more the mayor has received income of at least $250 (the mayor's pro-rata interest--14.29 percent--multiplied by the payment from the client to the firm).  This amount would be sufficient to create a conflict of interest in decisions affecting the client for 12 months after receipt of the payment by the firm.

DISCUSSION


The Act was adopted by the voters in California in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include the mayor of Palm Springs.  (See also, Section 87200.)


Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


You have asked specifically about income to the mayor's business.  The mayor owns 14.29 percent of an accounting firm.  Clearly, the mayor has an interest in the firm.  We assume that the value of his ownership interest is greater than $1,000 for purposes of Section 87103(a), and in addition, as a partner, he would also have an economic interest in the firm pursuant to Section 87103(d).  Finally, he would also have an interest in the income he receives from the firm by virtue of his ownership interest.


In addition, the mayor may also have an independent interest in the clients of the firm.  Section 82030(a) provides in pertinent part:


Income of an individual also includes a pro- rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  


This provision has been frequently interpreted in Commission advice letters.  


If you become a 10 percent or greater owner of the firm, clients of the firm become sources of income to you when your pro-rata share of the firm's gross receipts reaches $250 or more.  This may result in disqualification in certain circumstances.  [Langley Advice Letter, No. A-85-216, copy enclosed.]


As can be seen, income of an individual also includes a pro-rata share of income of any business entity in which the official owns a 10 percent interest or greater.  When the pro-rata share equals or exceeds $250 in any 12-month period, the source of that income to the business entity becomes a "source of income" within the meaning of Section 87103(c), requiring disqualification as to decisions having a reasonably foreseeable material financial effect upon the source of income which is distinguishable from the effect on the public generally.  [Winnie Advice Letter, No. A-85-228, copy enclosed.]


Additionally, with respect to the disclosure of income, the same "piercing" rule has been applied.


Mr. Carey owns 10 percent of the outstanding stock of the brokerage firm of Cornish and Carey and, hence, must disclose the identity of every person who paid the firm fees of which his pro-rata share is [$10,000] or more.  [In re Carey (1977) 3 FPPC Ops. 99, copy enclosed.]


[The] Act requires that disclosure of an official's income from business interests, when it exceeds a specified minimum, must include identification of the sources (e.g. customers and clients) from which the business entity itself received the income.  [Citations.]  

* * *


[W]e believe that inquiry into actual sources bears a demonstrable relation to the substantial governmental interests here involved.  [Citations.]  It is after all the clients or customers of a business entity in which a public official has a substantial interest who present the greatest potential source of conflicting obligations and interests....  [Hays v. Wood (1979) 25 Cal.3d 772, 762-783.]


Thus, where a client provides a fee to the firm of $1,749.48 or more the mayor has received income of at least $250 (the mayor's pro-rata interest--14.29 percent--multiplied by the payment from the client to the firm).  This amount would be sufficient to create a conflict of interest in decisions affecting the client for 12 months after receipt of the payment by the firm.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division
