




March 15, 1994

John Torrance

City Attorney

City of Simi Valley

2929 Tapo Canyon Road

Simi Valley, CA  93063-2199






Re:
Your Request for Advice 


Our File No. A-94-043

Dear Mr. Torrance:


This is in response to your letter requesting advice on behalf of Simi Valley Mayor Gregory Stratton regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Without Mayor Stratton's participation, the city council has determined to refinance bonds issued to finance the infrastructure for the Wood Ranch development and reduce the current assessment imposed on property owners in the Wood Ranch area, including the mayor.  


May Mayor Stratton now participate in the city's bond rating and insurance presentation regarding the refinancing of the bonds?

CONCLUSION


Since the city's bond rating and insurance presentation is integrally linked to the previous decision to refinance the bonds and later decisions concerning the resolution of intent and approval of bond documents, the mayor is prohibited from participating in the presentation.  

FACTS


Mayor Stratton owns and resides in a single family residence in a development in Simi Valley known as Wood Ranch.  Wood Ranch houses approximately 6,500 of the city's total population of 101,000 residents.  You stated in our telephone conversation of March 2, 1994, that approximately 3,500 property owners were subject to the assessment (4,500 when property held in joint tenancy was taken into account).


In 1982, when Wood Ranch was first developed, bonds were sold to finance the infrastructure in the development.  In order to pay for the bonds, an assessment district was formed and Wood Ranch residents were assessed annual payments.  


Recently, the city council voted to refinance the bonds at the current lower interest rates (the mayor abstained).  This refinancing could affect the assessment imposed on Wood Ranch residents by as much as $300 per year.


Since the approval of the plan to refinance the bonds, the city has begun planning the refinancing process.  The city will be sending city officials to make presentations regarding the city's financial strength to the rating agencies and insurers.  You stated that the officials will be making presentations pertaining to the strength of the city's economy, the growth in the business and industrial sectors, and the stability in the value of the real property in the city.  


After the presentation, the bond rating agency will decide, based on the facts before them, what the rating for the bonds should be and whether they will insure the bonds.  You stated that the decisions will be made in private, based on the bond rating agency's sole and absolute discretion.  You stated that the bond rating ultimately applied could affect the assessment, but that it was unclear to what degree.  Once the bond rating and insurance presentations are completed, the city council will consider a resolution of intent and approval of bond documents.  


You have asked whether the mayor may participate in the city's bond rating and insurance presentation regarding the  refinancing of the bonds.  You stated that the mayor was selected because he is an engineering manager by profession and has 15 years experience with corporate budgeting as well as the city's budget process.  In addition, because the mayor has served the longest on the city council, you stated the mayor is regarded as the city's principal advocate in financial leadership matters.

ANALYSIS

Conflicts of Interest


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)


You stated that the mayor owns a residence in the Wood Ranch development and would be directly affected by the refinancing of the bonds.  The assessment imposed on the mayor could foreseeably be reduced by as much as $300 by refinancing.  Consequently, the mayor would have had a conflict of interest in the refinancing decision.


According to your facts, the mayor abstained from participating in the refinancing decision.  You have asked whether the mayor may now participate in the city's bond rating and insurance presentation regarding the bonds.


Generally, decisions are analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  Under some circumstances, large and complex decisions may be divided into separate decisions so that where an official has a disqualifying financial interest as to one component of the decision, he may still participate in considering the other components provided the decisions are not interrelated and the official has no disqualifying interest with respect to the other components.  (Huffaker Advice Letter, No. A-86-343.)  


Where decisions are separable, the following procedure has been followed:


(1)  The decisions from which the official has a disqualifying financial interest must be segregated from the other decisions.


(2)  The decisions from which the official is disqualified must be considered first, and a final decision reached by the city council without his participation.


(3)  Once a decision has been made on the aspects for which the official has a disqualifying interest, the official may participate in deliberations regarding the other portions, so long as those deliberations do not result in a reopening or in any way affect the decisions from which he was disqualified.  (Huffaker, supra.) 


Under your facts, the bond rating and insurance presentations are integrally linked to the decisions to refinance the bonds, a decision from which he abstained, and the pending decisions on the resolution of intent and approval of bond documents.  Since they are nor separable decisions, the mayor is prohibited from participating in the presentation.  

Participation in a Governmental Decision


Regulation 18700 provides in pertinent part: 


(c) A public official or designated employee "participates in the making of a governmental decision" when, acting within the authority of his or her position, he or she:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or

* * *


(d)  Making or participating in the making of a governmental decision shall not include:


(1)  Actions of public officials which are solely ministerial, secretarial, manual or clerical....


Thus, the mayor is prohibited from negotiating, without significant substantive review, with any person regarding the bond decision.  


You stated that the mayor will be participating in the city's bond rating and insurance presentation regarding the bonds.  Based on this presentation, and other factors, the bond rating agency will decide what the rating for the bonds should be and whether they will insure the bonds.  While the mayor's conduct, in isolation, might not be viewed as "negotiation" in the traditional sense, it would appear to be part of a negotiation process.  Consistent with the purposes of the Act we would construe the bond rating and insurance presentation as part of a negotiation.

Ministerial Actions


However, Regulation 18700(d)(1) provides that "making or participating in the making of a governmental decision does not include actions of public officials which are solely ministerial, secretarial, manual or clerical."  The term "ministerial" has been narrowly construed.  


For example:


1.  In the Kenny Advice Letter, No. A-93-265, we stated that persons who performed vehicle emissions testing under contract were performing ministerial duties because they had no discretion as to the outcome of the tests they performed and therefore could not influence the result of a governmental decision.  


2.  In the Smith Advice Letter, No. I-93-215, we advised that spending money was ministerial if the official had no discretion as to whether an expenditure would be made, or how much the expenditure would be.  


3.  In the Miller Advice Letter, No. I-93-098, we stated that "[w]hen the act is ministerial, the agency has no discretion... when an agency issues permits subject to clear objective criteria as set forth in a statute, ordinance or regulation, the action taken is ministerial in nature and is not administrative action."

