


March 23, 1994

Michael F. Dean

City Attorney

City of Roseville

311 Vernon Street, Room 202

Roseville, CA 95678




Re:  Your Request for Advice


Our File No. A-94-059

Dear Mr. Dean:


This is in reply to your request for advice on behalf of Roseville City Councilmembers Pauline Roccucci and Claudia Gamar concerning their duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.  May Councilmembers Roccucci and Gamar participate in the proposed amendment to the land use and zoning designations in the Silverado Oaks #7 area to allow construction of 658 dwelling units?


2.  May Councilmembers Roccucci and Gamar participate in the proposal to adopt a specific plan for, and change the current land use and zoning designations of, the North Area portion of the City of Roseville?


3.  Assuming that Councilmember Roccucci's and Gamar's participation in the Silverado Oaks #7 or North Area decisions described above present a conflict of interest, may they still participate in decisions to hire consultants to prepare environmental impact reports relating to these decisions and may they participate in the hearings on the environmental impact reports?


4.  Will Councilmember Roccucci's or Gamar's sale of Roseville Telephone Company stock to a family member make that family member a source of income for conflict-of-interest purposes?

CONCLUSIONS


1.  Assuming they have no other disqualifying economic interests, Councilmembers Roccucci and Gamar may participate in the proposed amendment to the land use and zoning designations in the Silverado Oaks #7 area to allow construction of 658 dwelling units because it appears that this decision has no material financial effect on Roseville Telephone Company.


2.  Councilmembers Roccucci and Gamar may not participate in the proposed decision to adopt a specific plan for, and change the current land use and zoning designations of, the North Area portion of the City of Roseville because this decision apparently will have a material financial effect on the Roseville Telephone Company.


3.  Based on our answer to Question 1 above, Councilmembers Roccucci and Gamar may participate in decisions to hire consultants and hearings on the environmental impact report concerning the Silverado Oaks #7 area.  In addition, they may participate in the hiring of consultants concerning the North Area decision.  However, they may not participate in hearings on the environmental impact report for the North Area.


4.  If Councilmembers Roccucci or Gamar desire to sell their Roseville Telephone Company stock to a family member, they will continue to have a conflict of interest in city council decisions that have a material financial effect on Roseville Telephone Company if the family member is their spouse or dependent child.  For purposes of the Act, the Commission has defined "dependent child" as a natural or adopted child under the age of 18 who is eligible to be claimed as a dependent for income tax purposes.  As for other family members, the councilmembers will only have a conflict of interest if the family member purchases $250 or more in stock from the councilmember during the 12 months before the applicable city council decision and the decision has a material financial effect on the family member, including the family member's stock interest in Roseville Telephone Company.

FACTS


Councilmembers Roccucci and Gamar or their spouses own common stock in the Roseville Telephone Company.  The Commission has previously advised that Roseville City Councilmembers who own $1,000 or more in the stock of Roseville Telephone Company were disqualified from any decision that would have a reasonably foreseeable material financial effect on the company.  (See Dean Advice Letter, No. I-88-316; Dean Advice Letter, No. A-88-425; Bruckman Advice Letter, No. I-93-407.)  Generally, the Commission has found that Roseville city decisions which result in the additional development of new housing or businesses will have a material financial effect on the company.  


The Roseville City Council will have the following issues come before it in the near future:

Silverado Oaks #7 - Silverado Oaks #7 involves the movement of already approved dwelling units from one location within the city to another.  Silverado Oaks #7 is a potential development which consists of 154 acres of land in the western portion of the city, currently designated as "urban reserve" in the city's general plan, and currently zoned as "planned development for urban reserve."  The urban reserve designation indicates that, while not currently approved for urban land uses, the city anticipates that the area will develop urban land uses at some point in the future.  Immediately to the east of Silverado Oaks #7 is the 1547 acre Northwest Roseville Specific Plan Area (the "NWRSPA") which was created by the Northwest Roseville Specific Plan (the "NWRSP") in 1988.  The NWRSP when approved explicitly contemplated (both in the plan document and in the development agreements which were entered into pursuant to the NWRSP) that the developer of the NWRSPA could apply to transfer a number of the dwelling units in the NWRSP into the Silverado Oaks #7 area.

The application which has now been received by the city requests amendment of the land use and zoning designations in the Silverado Oaks #7 area to allow the construction of 658 dwelling units.  These dwelling units would be deleted from the allocations of the approved dwelling units within the original NWRSP so that the total number of approved dwelling units would remain the same.  No new units are requested or contemplated.  As a public utility, Roseville Telephone Company is already obligated to serve the NWRSPA and all the dwelling units currently approved for construction in it.  The dwelling units contemplated by the Silverado Oaks #7 application are not new units, but are instead proposed to be moved or transferred from the NWRSPA.  

North Area

The city has received a number of other development proposals in addition to Silverado Oaks #7.  Among these is a proposal to adopt a specific plan for, and to change the current land use and zoning designations of, an area know as the North Area within the City of Roseville.  This area includes approximately 2,233 acres which, under the city's general plan, are primarily for industrial uses and urban reserve and zoned for industrial and agricultural uses.  It is currently nearly all vacant.  The owners have applied to change the land use and zoning designations to allow approximately 5,395 dwelling units and some 38 acres of commercial and office uses, while leaving approximately 825 acres as industrial.


Prior to the time that any public hearings are held by the city council on these issues, a number of consultants must be retained by the city to provide environmental analysis for the proposal.  These consultants would normally be in such fields as traffic engineering and various biological sciences.  In addition, the city will normally retain a consultant to prepare an environmental impact report for the project pursuant to California law.  While not a technical part of the council's action on the application, the council's hiring of the consultants and its certification of the resultant environmental impact report are necessary preludes to the approval of the Silverado Oaks #7 or the North Area projects.  Public hearings on the environmental impact report may be held prior to hearings on the projects, or they may be held concurrently with those for the Silverado Oaks #7 or North Area projects themselves.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making or using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 defines when an official has a financial interest in a governmental decision for purposes of Section 87100.  Section 87103 states, in pertinent part:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

*    *    *

(c) Any source of income...aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

*    *    *

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent or interest or greater.


Councilmembers Roccucci and Gamar are public officials and either they or their spouses own at least a $1,000 interest in Roseville Telephone Company stock.  Therefore, if a government decision will have a reasonably foreseeable material financial effect on the telephone company, and no other exception applies,  neither of them may participate in the decision. 

Silverado Oaks #7 Decision


The issue here is whether city council actions either preliminary to or necessary for the approval or disapproval of the developer's application to transfer to the Silverado Oaks #7 area 658 dwelling units already approved for construction in the Northwest Roseville Specific Plan, will have a material financial effect on the Roseville Telephone Company.


As generally stated in our previous letters on the subject of City of Roseville land use decisions, it is foreseeable that decisions which will result in the construction of new housing will increase the demand for telephone service, thus having a financial effect on the Roseville Telephone Company.  If the financial effect reaches the thresholds set forth in Regulation 18702.2, then the effect of the decision is material and officials holding stock in the company valued at $1,000 or more must disqualify themselves from the decision.  


It appears from these facts that the decision to allow the construction of the 658 dwelling units already has been made as part of the Northwest Roseville Specific Plan and that the current decision concerning Silverado Oaks #7 is merely transferring the permissive construction of the units to another property.  If this is the case, then the decision will have no material financial effect on Roseville Telephone Company and Councilmembers Roccucci and Gamar may participate in the Silverado Oaks #7 decisions.

North Area Decisions


As opposed to the decision on Silverado Oaks #7, the decision concerning the North Area property is a new decision and appears to have a financial effect on Roseville Telephone Company.  


The North Area property consists of approximately 2,233 acres and is currently zoned for industrial and agricultural uses.  The proposed decision is to change the land use and zoning on the property to allow approximately 5,395 dwelling units and 38 acres of commercial and office use.  The remaining 825 acres will remain industrial.  


Because of the rezoning of the land to allow the construction of numerous dwellings, as well as commercial and office space, it is reasonable to assume that there will be a resultant increase in demand for telephone company service.  It appears from the facts that Roseville Telephone Company would be the company supplying this service.  Therefore, if the foreseeable demand will have a financial effect on the company that meets the thresholds under Regulation 18702.2, Councilmembers Roccucci and Gamar may not participate in the land use and zoning changes proposed for that property.

Consultants and Environmental Impact Report Hearings


Since Councilmembers Roccucci or Gamar are disqualified from participating in the North Area decision, you ask whether they may still participate in decisions to hire consultants and in hearings on the environmental impact reports which relate to the North Area decision.


We have previously advised that even if it is determined that an official has a conflict of interest with respect to a basic policy decision from which an official must disqualify himself, a public official may participate in the decision to choose a consultant to whom the city will award the contract to perform specified services.



In the Athan Advice Letter, No. A-86-094, for example, we advised:

