March 2, 1994

Robert E. Leidigh

Olson, Hagel, Fong, Leidigh,

 Waters, and Fishburn

300 Capitol Mall, Suite 350

Sacramento, CA  95814

Re:  Your Request for Informal Assistance

Our File No. I‑94‑060

Dear Mr. Leidigh:

This is in response to your letter requesting reconsideration of a portion of the informal advice letter provided to you on December 3, 1993 (Advice Letter No. I‑93‑439), on behalf of the Senate Rules Committee regarding application of Section 89001 of the Political Reform Act (the "Act").    

In the prior advice letter, we reviewed several samples of mailings that you wished to distribute.  Each consisted of: (1) a personalized cover letter from the senator which will be signed by the senator, and (2) an informational pamphlet which will include a photograph of the senator and the senator's name and office address.  

You have requested reconsideration of our conclusion that three of the sample letters (dealing with crime and personal safety) were considered substantially similar and needed to be aggregated for purposes of the mass mailing prohibition in Section 89001 of the Act.  Specifically, the three letters were the following:

SAMPLE D:  The cover letter discusses the cause and occurrence of rape and states that there are ways to minimize the occurrence of rape.  The letter then describes the pamphlet and restates tips which are included in the informational brochure.  The letter will be signed by the senator.

The pamphlet (Preventing Sexual Assault) provides facts about rape, prevention tips in the home, on the street and in a car, and also what to do after an assault occurs.  The senator's name will appear on the front of the pamphlet under the phrase "compliments of" and on the back will appear a photograph of the senator and the senator's name and office address.  

SAMPLE E:  The cover letter discusses heightened awareness of crime because of media coverage and states that there are ways to avoid being a victim.  The letter then describes the pamphlet and restates tips which are included in the informational brochure. The letter will be signed by the senator.

The pamphlet (Crime Prevention Tips for Seniors) discusses home security, and safety in the streets and in a car.  The pamphlet also discusses what to do if someone is a victim in their own home.  The senator's name will appear on the front of the pamphlet under the phrase "compliments of" and on the back will appear a photograph of the senator and the senator's name and office address.  

SAMPLE F:  The cover letter begins with the same paragraph as the prior letter, discussing heightened awareness of crime because of media coverage and states that persons need to be alert.  The letter then describes the pamphlet and states that it will help in avoiding crime.  

The pamphlet (Personal Security) safety in the streets and in cars, on buses and at the office.  The pamphlet also discusses what to do if a crime occurs.  The senator's name will appear on the front of the pamphlet under the phrase "compliments of" and on the back will appear a photograph of the senator and the senator's name and office address.  

You have asked us to reconsider our conclusion with respect to Sample D.  You have not asked for reconsideration of the conclusion with respect to Sample E and F, but only as they relate to Sample D.

DISCUSSION

Regulation 18901 applies only to a "mass mailing" as defined in the Act.  "Mass mailing" means over 200 substantially similar pieces of mail.  (Section 82041.5; Regulation 18901(a)(4).)  If less than 201 substantially similar items are sent in a calendar month, the regulation would not restrict the mailing.  

"Substantially similar" is defined in Regulation 18901(c)(3) as follows:

(A)  Two items are "substantially similar" if any of the following applies:

1.  The items are identical, except for changes necessary to identify the recipient and his or her address.

2.  The items are intended to honor, commend, congratulate, or recognize an individual or group, or individuals or groups, for the same event or occasion; are intended to celebrate or recognize the same holiday; or are intended to congratulate an individual or group, or individuals or groups, on the same type of event, such as birthdays or anniversaries.

3.  Both of the following apply to the items mailed:

a.  Most of the bills, legislation, governmental action, activities, events, or issues of public concern mentioned in one item are mentioned in the other.

b.  Most of the information contained in one item is contained in the other.

(B)  Enclosure of the same informational materials in two items mailed, such as copies of the same bill, public document, or report, shall not, by itself, mean that the two items are "substantially similar."  Such informational materials may not include the elected officer's name, photograph, signature, or any other reference to the elected officer except as permitted elsewhere in this regulation.

Issues of Public Concern

In our prior letter, we concluded that the letters discuss the same issue of public concern.  The three for which you requested advice all deal with crime and victims.  We stated that while "various aspects of crime are focused on, it would appear that the `issue of public concern' in each is crime."

Most of the Information is Identical

We also concluded that the samples in question (D, E, and F) would be considered substantially similar since each letter included shared language, and in addition, many of the tips provided in the attachments were identical.

Upon further review, we have reached a different conclusion with respect to Sample D concerning rape.  While much of the information in D is also contained in E and F, we do not believe that "most" of this information is identical.  Thus, Sample D would be considered a separate item.  This same conclusion would apply to the brochure accompanying Sample D. 

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.

Sincerely,

Steven G. Churchwell

General Counsel    

By:
John W. Wallace

Counsel, Legal Division

