




March 28, 1994

Regina Redmond

The Third Party

P.O. Box 51182

San Jose, CA  95151-5182






Re:
Your Request for Advice

Our File No. A-94-079

Dear Ms. Redmond:


This is in response to your letter requesting advice regarding your responsibilities as a member of the San Jose Advisory Commission on Rents and the Rental Dispute Mediation and Arbitration Hearing Process pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


As a member of the San Jose Advisory Commission on Rents and the Rental Dispute Mediation and Arbitration Hearing Process, may you represent clients in rent control hearings held pursuant to the Rental Dispute Mediation and Arbitration Hearing Process before city hearing officers?

CONCLUSION


Absent an exception, you may not participate in any decision which will have a material financial effect on your business or any source of income, or promised income, received within the 12 months prior to the decision.  You are also prohibited from  contacting, appearing before, or otherwise attempting to influence any member, officer, employee or consultant of the San Jose Advisory Commission on Rents and the Rental Dispute Mediation and Arbitration Hearing Process, including hearing officers, regarding a decision for which you have a conflict of interest.


However, it appears from your facts that you may participate in general decisions regarding the rent control ordinance or process if these decisions affect a significant segment of landlords in the jurisdiction in substantially the same manner because these decisions will fall within the "public generally" exception (discussed below).

FACTS


In 1979, the City of San Jose established the San Jose Advisory Commission on Rents and the Rental Dispute Mediation and Arbitration Hearing Process (the "advisory commission") to administer the city's rent control ordinance and rental dispute resolution process.  


In our telephone conversation of March 17, 1994, you stated that actual rent disputes were not heard by the advisory committee.  Instead, rent disputes were presented to city hearing officers, who were hired and supervised by city staff, for mediation or arbitration.  You also stated that the advisory commission does not have the power to change the decisions of the hearing officers.  The decision of the arbitrator is final.


Additionally, the sections of the San Jose Municipal Code that you submitted on March 24, 1994 provide:


Section 102:  The Office of the Rental Dispute Program is designated as the office of the commission.


17.23.060:  Commission means the San Jose Advisory Commission on Rents and the Rental Dispute Mediation and Arbitration Hearing Process.


17.23.100:  Hearing Officer shall mean a person designated by the Commission and the rules thereof who mediates or arbitrates rental increase disputes pursuant to the provisions of this chapter.


17.23.290:  A Hearing Officer shall be assigned to initially mediate any petition which is filed with the Commission.  


2.08.1810:  Purpose.  The purpose of the Commission shall be to oversee the operation of the Rental Dispute Mediation and Arbitration Hearing Process provided in this code.


2.08.1820:  Members.  

* * *


A.  Two members shall be landlords of rental


    units as defined in Chapter 17.23.

* * *


2.08.1840:  Powers and Duties.  

* * *


C.
Prepare and transmit to the City Council and the City Manager a semiannual report on the operations of the dispute mediation and arbitration hearing process set forth in Chapter 17.23.


D.
Make recommendations to the Council and the City Manager regarding staffing necessary to operate and maintain the dispute mediation and arbitration hearing process set forth in Chapter 17.23.


E.
Prepare and submit annually to the City Manager a proposed budget covering the Commission's proposed activities for the fiscal year.  

* * *


2.08.1820:  Staffing.  The City Manager or his designee shall provide staff services to the Commission, including Hearing Officers.  


In your private capacity, you are the owner of The Third Party, a consulting firm that provides rent control representation, property management services, personnel training and general consulting.  You stated that in the past you have represented both landlords and tenants before city hearing officers regarding rent control disputes.  

ANALYSIS

Conflict of Interest


The Act was adopted by the voters in California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  Your city has determined that members of the San Jose Advisory Commission on Rents and the Rental Dispute Mediation and Arbitration Hearing Process are public officials under the Act by designating the members in the city's conflict of interest code.


Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

