




April 14, 1994

John Torrance

City Attorney

City of Simi Valley

2929 Tapo Canyon Road

Simi Valley, CA  93063-2199






Re:
Your Request for Advice


Our File No. A-94-084

Dear Mr. Torrance:


This is in response to your letter requesting advice regarding the responsibilities of City of Simi Valley Councilmember Sandi Webb under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


How much involvement may Councilmember Webb have with city staff regarding the processing and evaluation of drawings and submissions of an architectural, engineering, or similar nature on behalf of her client?

CONCLUSION


Councilmember Webb's contacts with any agency staff with respect to drawings and submissions of an architectural, engineering, or similar nature must be limited to either:

(l) contacts regarding matters which are solely ministerial, secretarial, manual, or clerical or (2) responding to staff questions relating to the processing or evaluation of drawings and submissions prepared by the councilmember relating to their movement through the approval process.

FACTS


Ms. Sandi Webb is a member of City of Simi Valley City Council.
In her private capacity, Councilmember Webb operates a building design business as a sole practitioner.  She prepares plans, applications, and other documents, on behalf of clients, for submission, review, and issuance of applicable permits for construction of projects.  The construction projects generally include room additions and small commercial or industrial tenant improvements.


Councilmember Webb performs these services for clients in Simi Valley and neighboring communities.  Councilmember Webb prepares and submits the plans, applications, and other documents to the city's Building and Safety Department.  The city council exercises policy and budgetary control over the Building and Safety Department.


ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  As a member of the City Council of Simi Valley, Councilmember Webb is a "public official" as defined in the Act.  (Section 82048.)  


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  






Section 87103(a), (c) and (d).


Pursuant to Section 87103, Councilmember Webb has the following economic interests which may be affected by governmental decisions concerning the processing and evaluation of drawings and submissions to the city:


1.
Investment Interest:  Presumably, Councilmember Webb has an investment of more than $1,000 in a business entity, her firm.

(Section 82005.)  Therefore, her interest in the firm constitutes an investment interest as described in Section 87103(a).


2.
Sources of Income:  Any person or business that has made any payment to the councilmember, or her firm, in the past 12 months is a source of income to the councilmember for the purposes of Section 87103(c).  Moreover, income of an individual also includes a pro-rata share of any income of any business entity in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030.)
 Therefore, as the sole owner of her firm, Councilmember Webb not only receives income from the firm, but also has an interest in the clients of the firm where income from any client is $250 or more.


3.
Business Entity:  Finally, the councilmember is an officer of or holds a position of management in a business entity within the meaning of Section 87103(d).


Accordingly, Councilmember Webb may not make, participate in making, or in any way attempt to use her official position to influence a governmental decision which will have a reasonably foreseeable material financial effect on the firm or clients. 

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Materiality


The Commission has adopted guidelines to determine whether a financial effect on an economic interest is material, depending on the specific circumstances of the decision.  The applicable standard differs depending on whether an economic interest is directly or indirectly affected by a decision.  Where an economic interest is directly involved in the decision, the effect of a decision is deemed to be material.  (Regulation 18702.1.)  


An economic interest is directly involved in a decision when the economic interest, either personally or by an agent, initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)  Thus, where a client of Councilmember Webb submits an application for a construction project to the City of Simi Valley, the effect of a decision is deemed material.

Appearing Before the Building and Safety Department


Where a conflict of interest exists as discussed above, the provisions of the Act would prohibit Councilmember Webb from voting on the projects of her client or her firm.  (Regulation 18700.)


In addition, the councilmember would be prohibited from contacting any member, officer, employee, or consultant of her agency or any agency under the appointive or budgetary control of her agency:  


With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.





Regulation 18700.1(a). 


According to your facts, the city's Building and Safety Department is under the policy and budgetary control of the city council.  Therefore, pursuant to Regulation 18700.1, Councilmember Webb may not appear before the department on behalf of any client, because she would be appearing before an agency appointed by or subject to the budgetary control of her agency.


In addition, Regulation 18700.1 prohibits any contacts, appearances, or other attempts to influence any member, officer, employee, or consultant of her agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  Thus, the prohibition would include communications with managerial staff of the Building and Safety Department or other managerial staff regarding the drawings or applications.

