SUPERSEDED BY 1998 AMENDMENTS TO REGULATION 18530
March 30, 1994

Ron Manfredi

City Manager

City of Kerman

850 South Madera Avenue

Kerman, CA  93630‑1799

Re:  Your Request for Advice

Our File No. A‑94‑087

Dear Mr. Manfredi:

This is in reply to your request for advice on behalf of the City of Kerman in regards to the campaign provisions of the Political Reform Act (the "Act").  

QUESTIONS

1.  If the City of Kerman pays the legal claim of two city councilmembers and their recall campaign committee for reimbursement of the expenses they incurred in resisting a city recall election and having the recall petition invalidated in court, has the city violated Section 85300 or any of the other restrictions of the Political Reform Act?

2.  What is the legal effect of this advice letter?

CONCLUSIONS

1.  The City of Kerman will violate neither Section 85300 nor any other provision of the Political Reform Act if it pays the legal claim of the two city councilmembers and their recall campaign committee for reimbursement of the expenses they incurred in resisting a city recall election and having the recall petition invalidated in court.  The Commission's jurisdiction extends only to the Political Reform Act.  Therefore, we cannot offer an opinion as to whether the payment violates any other laws.  If the Attorney General's Office is unable to assist you in this regard, you may want to contact the Secretary of State's Office.

2.  Under Section 83114(b), formal written advice from the Commission such as this provides:  (1) a complete defense in any enforcement action initiated by the Commission, and (2) evidence of good faith conduct in any other civil or criminal proceeding involving violation of the Act.  In this case, the immunity would apply to the City of Kerman and any city official who, in his or her official capacity, act upon the advice. 

FACTS

In approximately June 1993, Kerman City Councilmembers Al Vital and Paul Toste learned that a petition to recall them had been presented to City Clerk Edith Forsstrom for certification, as required by Elections Code Sections 27031 and 27031.5.  

Believing that the recall petition was defective, and because their names had been placed on the ballot to be recalled, the two city councilmembers and their campaign committee hired an attorney to file a writ of mandate in the Fresno County Superior Court pursuant to Elections Code Section 10015.  Following a hearing on September 28, 1994, the Superior Court judge who heard the writ of mandate determined that the petition was defective.

On January 10, 1994, the two city councilmembers and their campaign committee, Citizens for Responsible Kerman City Government, filed three claims pursuant to Section 910 with the City of Kerman seeking reimbursement for sums expended in fighting the recall petition and in obtaining the writ of mandate.  The total amount of these claims, including interest, attorneys fees and costs, is $30,296.84.

The City of Kerman is considering whether to pay all or part of this claim.  Assuming it chose to do so, the city is concerned whether it may do so under the Political Reform Act and other election laws.

ANALYSIS

Generally, the Act regulates political campaigns by requiring various candidates and committees to file campaign reports disclosing contributions received and expenditures made.  (See Sections 84100‑84400.)  Under these rules, if the city pays the claimed expenses for the two councilmembers and their recall committee, and the payment falls within the Act's definition of "contribution," then the city will become a "committee" subject to the Act's campaign disclosure rules.

Furthermore, Section 85300 states:

No public officer shall expend and no candidate shall accept any public moneys for the purpose of seeking elective office.

Thus, under Section 85300, if the city pays the claimed expenses and the payment is interpreted to be "for the purpose of [the two councilmembers] seeking office," the city will have violated this section.

As explained below, the city's payment of the claimed expenses is neither a "contribution" for purposes of the Act's campaign reporting provisions nor an expenditure of public funds "for the purpose of seeking elective office" under Section 85300.  Furthermore, these councilmembers do not violate the Act's conflict‑of‑interest provisions (Section 87100) or Section 89510 by requesting that the city pay these funds.  

Section 82015 essentially defines "contribution" as a payment to or at the behest of a candidate or committee "for a political purpose."  Commission Regulation 18215(a)(2)(A) states that a payment is made for a political purpose if it is received by or made at the behest of:

A candidate, unless it is clear from the surrounding circumstances that the payment was received or made at his or her behest for personal purposes unrelated to his or her candidacy or status as an officeholder ....

If we apply Regulation 18215(a)(2)(A) literally, it appears that the city's payment of this claim is for a political purpose because it is in fact related to the councilmembers' status as officeholders.

However, under these circumstances, we do not believe that the city's payment of all or part of the claim is for political purposes.  The claim arises out of a defective recall election and a lawsuit which invalidated the recall petition.  The city was an involuntary defendant in the lawsuit.  As a result of an apparent mistake by the city in certifying the recall petition and the ensuing lawsuit, the city has incurred potential liability for the councilmembers' costs.  To the extent that the city's exposure to paying these costs is legally legitimate, the city will have no choice but to pay part or all of the claim.  By contrast, central to the concept of a political contribution is the contributor's willingness to make the contribution and his or her desire to further the political goals of the candidate or committee to whom the contribution is made.  Here, the city's payment of the money would not be voluntary in the true sense and is made for a legal, rather than a political, purpose.  

For the same reasons, the city's payment of all or part of these claims would not be for the purpose of these councilmembers seeking office.  It is instead a payment to settle a legal claim.  Accordingly, the payment would not violate Section 85300.

Finally, you inquire as to the legal effect of this advice letter.  Section 83114(b) states that written advice offered by the Commission provides a complete defense in any enforcement action initiated by the Commission, and is evidence of good faith conduct in any other civil or criminal proceeding involving violation of the Act

Should you have additional questions, please contact me at 916/322‑5901.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Scott Hallabrin

Assistant General Counsel
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